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The United States ex Rel. Dan C. McDonald et aL, Appellants, 


Franklin K. Lane, Secretary of the Interior, et al 


Supreme Court of the District of Columbia- 
At Law. No. 61015. 


The United States ex Rel. Dan C. McDonald, John R. Mc¬ 
Donald, Barbara McDonald Breslauer, Christa Ann McDonald 
MacDonald, Media McDonald Lamb, Harold Friend, and Mer¬ 
cedes Plunkett, Petitioners, 


Franklin K. Lane, Secretary of the Interior, and Clay Tallman, 
Commissioner of the General Land Office, Respondent. 

United States of America, 

District of Columbia, ss: 

m 1 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 
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1 Petition for a Writ of Mandamus against the Respondents. 

: j * , 

Filed June 11, 1918. 

In the Supreme Court of the District of Columbia. 

At Law. No. 61016. 

The United States ex Rel. Dan C. McDonald, John R. Mc¬ 
Donald, Barbara McDonald Breslauer. Christa Ann McDonald 
MacDonald, Media McDonald Lamb, Harold Friend, and Mer¬ 
cedes Plunkett, Petitioners, 


versus 

Franklin K. Lane, Secretary of the Interior, and Clay Tallman, 
Commissioner of the General Land Office, Respondents. 

The petitioners state as follows: 

1. That they are except as hereafter stated citizens of the United 
States, and residents of the town of Molson, State of Washington. 
That they are the near living relatives of John H. McDonald, de¬ 
ceased. That Dan McDonald and John R. McDonald are surviving 
sons. That Barbara McDonald Breslauer of New York, New York, 
Christa Ann McDonald MacDonald, and Media McDonald Lamb of 
San Francisco, California, are surviving daughters. That Harold 
Friend and Mercedes Plunkett are surviving grandchildren by de¬ 
ceased daughters. That the above named are the sole heirs of the 
said John H. McDonald, and are entitled to any homestead rights 
of the said John H. McDonald under the public land laws of Con¬ 
gress. That they bring this action in their own right as such heirs 
and devisees. 

2. That the respondents, Franklin K. Lane and Clay Tallman 
are respectively Secretary of the Interior and Commissioner of the 
General Land Office, temporarily residing within the District of Co¬ 
lumbia. 

2 3. That on May 1,1901, John H. McDonald, now deceased 

made settlement upon the Southwest Quarter of Section eight, 
Township forty North, Range twenty-nine East, Waterville Land 
District, State of Washington. That he has since that time im¬ 
proved, cultivated and resided upon the said land and on account of 
the said residence, improvements, and cultivation for the period re¬ 
quired by the law has been awarded a United States Patent for the 
North half and the Southwest Quarter of the Southwest Quarter 
of the said Section eight, Township Forty North, Range Twenty- 
nine East, Washington. 

4. That on April 29,1909, the said McDonald made entry Water¬ 
ville 06099, at the Waterville Land Office; that on August 13, 1909, 
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he made final proof; and that on September 1,1909 he received final 
certificate. j 

5. That on September 1, 1909, the Receiver of the Waterville 
Land Office issued final Receiver’s Receipt upon final Entry to the 
said John H. McDonald. 

6. That on November 27, 1911, more than two years after the 
issuance of final Receiver’s receipt upon final entry, and without ju¬ 
risdiction, the Commissioner of the General Land Office! initiated a 
government protest under Section 3, of the Circular 6f January 
Nineteen Hundred and Eleven, Thirty-nine Land Decisions of the 
Land Department, Four Hundred and Fifty-eight. 

7. That the issuance of the said protest proceedings was contrary 
to the Proviso to Section 7 of the Act of Congress of March third, 
Eighteen Hundred and Ninety-one, Twenty-Six Statutes at large, 
Page One Thousand and Ninety-five at One Thousand and Ninety- 

nine, that requires the confirmation of the said entry unless 

3 there was pending at the end of two years after the contest 
against the validity of such entry. That at the end of two 

years after the issuance of such Final Receipt there was no protest 
or contest pending. That no such contest was pending or initiated 
until November 27, 1911, when the contest or protest as above set 
forth was initiated by the Commissioner of the General Land Office. 

8. That McDonald immediately protested and objected to the said 
contest and appealed from the said order of Nov. 27, 1011. That 
notwithstanding the protest and objections of McDonald, and not¬ 
withstanding the lack of jurisdiction, the Department continued 
with the said order and at the expense of over One Thousand Dol¬ 
lars compelled the said McDonald to meet the said charges, and on 
May 3, 1915, mutilated the said final certificate and the said final 
receipt by noting thereon that the said entry had been cancelled to 
the extent of forty acres or the Southeast quarter of the Southwest 
Quarter of Section eight, Township forty North, Range twenty-nine 
East, Washington and issued orders to the Register and Receiver at 
Waterville to note upon the tract books and plat the cancellation of 
the said forty acres, and to receive an adverse application. That 
McDonald never ceased to protest against illegal action and con¬ 
tinued to protest against the adverse application until the final Sec¬ 
retary’s Decision on January 15, 1918. That McDonald and the 
Petitioners have exhausted every means in the Department to get 
the Secretary to execute the law according to the said proviso to sec¬ 
tion 7, supra, as interpreted in the case of Jacob A. Harris, Forty- 

two Land Decisions of the Interior Department, Six Hun- 

4 dred Eleven, followed in this Court and in the Supreme Court 
of the United States in Lane vs. Hoglund, Two Hundred 

Forty four United States, One Hundred Seventy-four. That the said 
Land Department after promulgating the said decisions, and after 
the same has been accepted and followed as evidencing the correct 
rules, have attempted in the present case to abrogate the rule as 

2—3811a 





v5»3SfciL i-* 


4 UNITED STATES, ETC., VS. FRANKLIN K. LANE, ETC. 

stated therein and change substantially the ruling therein to the 
detriment of John H. McDonald and of these petitioners. 

9. That the relief herein prayed will not affect any lawful dis¬ 
cretion of the Secretary of the Interior or of his subordinates or in¬ 
terfere with his exclusive jurisdiction in any matter committed solely 
to this authority. That the Secretary’s jurisdiction herein was lim¬ 
ited by law to the mandatory and directory duty of issuing a patent 
to the said John H. McDonald or his heirs or devisees. That the 
petitioners have no other remedy at law. 

Wherefore the premises considered, the petitioner prays: 

1. That a Writ of Mandamus be issued by this Honorable Court 
directed to the said respondents, commanding them 

a. To expunge from the said final certificate and the said final re¬ 
ceipt all notations and alterations purporting to carry out the pre¬ 
tended order of cancellation of the said Southeast Quarter of the 
Southwest Quarter (forty acres) of Section eight, Township forty 
North, Range twenty-nine East Waterville Land District, Washing¬ 
ton, with respect to the said entry of John H. McDonald, Waterville, 
06099, and to restore the same to the records (See Garfield vs. 
Goldsby, 211 U. S., 249; Ballinger vs. IVost, 216 U. S., 240). 

b. To recall and revoke all adverse action upon the said entry of 
McDonald initiated after September 1, 1911. 

5 c. To issue the patent upon the entry of John H. McDon¬ 
ald Waterville 06099, as directed by the Act of March 3,1891 

(26 Stat., 1095, 1099), more particularly by the Proviso to Section 
7, thereof. 

2. To the end that the respondents may make answer (but not 
under oath), may it please the Court to grant to the petitioners a 
rule to show cause, issuing out under the seal of this Court Com- 1 ' 
manding the respondents to appear and make answer. 

3. That your Honor will grant unto your petitioner such other 
and further relief in the premises as the nature of the circumstances 
the case may require. 

D. C. MCDONALD. 


D. C. McDonald being first duly sworn on his oath says that he 
is one of the executors of the estate of John Hector McDonald, De¬ 
ceased, and one of the heirs and devisees of said estate, that he has 
read the foregoing petition for mandamus, and knows the contents 
thereof, and the same is true. That he makes this verification for 
himself and for and on behalf of all the persons named as peti¬ 
tioners in the foregoing petition, and with their consent, sanction 
and request, all of whom are heirs and devisees of the said estate of 
the said John Hector McDonald deceased. 


d. c. McDonald. 
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Subscribed and sworn to before me this 6th day of May, 1918. 
[seal.] S. A. SANBQRN, 

Notary Public in and for the State of Washington, 

Residing at Curley, Washington. 

My Commission expires May 8th, 1921. 

• i . 

6 State of Washington, j 

County of Okanogan, ss: 

I certify that S. A. Sanborn, is a Notary Public duly authorized 
to administer oaths in this State, and that the above signature and 
seal are genuine and authentic. 

[seal.] MARY E. McCLURE, 

County Clerk Okanogan County, Wdshington. 

Return to Rule to Show Cause. 

Filed June 20, 1918. 

* * * * * * j * 

Come now Alexander T. Vogelsang, First Assistant Secretary, and 
in the absence of Franklin K. Lane, Acting Secretary of the Interior, 
and Clay Taliman, Commissioner of the General Land Office, re¬ 
spondents in the above-entitled action, and in answer to relators’ 

substituted petition and by way of return to the rule to show cause 

herein issued, say: 

They deny any and all allegations in said petition to the effect 
that there was no pending contest or protest against the homestead 
entry of John H. McDonald, pending at the expiration of two years 
from the date of receiver’s receipt upon final entry, to wit^ September 
1, 1909, and, the contrary, state th'at on August 9, 1909, after no¬ 
tice of McDonald’s intention to submit final proof, one Odell filed 
an affidavit of protest against allowance of proof charging, among 
other things, that the land or a portion thereof had been occupied 
for purposes of trade and business before and during the period of 
said McDonald’s settlement and entry, and said final receipt 

7 to McDonald was issued by the local land officers, as reported 
by them, “over the attached protests”, to wit, said Odell pro¬ 
test ; that thereafter, and on May 13, 1910, one Charles C. Kohrdt 
filed with said local land officers his affidavit of contest against said 
entry, charging, among other things, that the land claimed by said 
McDonald and covered by his entry was occupied for trade and busi¬ 
ness before and during the period of said settlement and entry ; and 
further that on May 17, 1910, one Potter and other residents of ihe 
townsite of Molson filed their affidavit of contest against said Mc¬ 
Donald, the charges including the matters set forth in the Odell 
protest and the Kohrdt contest aforesaid; that on October 20, 1910, 
the Secretary of the Interior rendered his decision, on said protests 
and contest, as well as upon a motion filed by McDonald to dismiss 
the same, and ordered a thorough investigation by a special agent 
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of these charges, notice of which was given to McDonald with op¬ 
portunity to him to produce such witnesses and to present such evi¬ 
dence as* he deemed proper; that such investigation was had, culmi¬ 
nating in a report by the Chief of Field Division, June 19, 1911, 
reducing the charges to four counts on which he recommended that 
McDonald should be brought to bar; that McDonald protested that 
the investigation had been unfair to him in that the special agent 
had failed to take the testimony of -certain witnesses in McDonald’s 
behalf and asked for a new investigation; that further field investi¬ 
gation was denied, McDonald being informed that he would have 
ample opportunity to present such evidence as he pleased at a hear¬ 
ing on the four charges aforesaid, which said charges (any one of 
which if true would defeat the entry) were those charges contained 
in the protests of Odell, Kohrdt, and Potter aforesaid that 

8 were found upon the investigation aforesaid to be merito¬ 
rious; that formal hearing on those charges, pursuant to an 

order passed by the Commissioner of the General Land Office No¬ 
vember 20, 1911, was had at which said McDonald appeared with 
his witnesses and was fully heard; that prior to said hearing, the 
Commissioner of the General Land Office made a ruling to the effect 
that the contest proceeding instituted by Kohrdt May 17, 1910, as 
aforesaid, had been merged in the protests and proceedings afore¬ 
said; that thereafter the local land officers, considering all the evi¬ 
dence adduced, rendered their decision sustaining the -charge that a 
portion of the land covered by the McDonald entry had, during the 
life of his entry, been occupied bv trade and business; that said por¬ 
tion was confined to the SE14 SW*4, McDonald’s entry having cov¬ 
ered the entire SW%; that the entry should be canceled as to said 
SE 14 SW%, but that the Commissioner of the General Land Office, 
in the exercise of his general power, should permit McDonald to re¬ 
tain the residue of said quarter section and receive patent therefor; 
that said decision was affirmed by the Commissioner of the General 
Land Office and thereafter by the Secretary of the Interior. On No¬ 
vember 5, 1914, said McDonald filed a motion for rehearing and re¬ 
view of the Secretary’s decision affirming the judgment of the Com¬ 
missioner and, for the first time, made contention that the proceed¬ 
ing culminating in said decision was barred by the terms of the 
proviso to section 7 of the act of March 3, 1891, in that there wa-= 
no contest or protest pending against the entry at the expiration of 
two years from date of receiver’s receipt. On February 16, 1915, the 
Secretary rendered his decision holding and deciding that a 

9 good and sufficient protest within the meaning of said act. 
as defined in the case of Jacob A. Harris (42 L. D., 611), 

had been filed and was pending at the lapse of two years from the 
date of receiver’s receipt and that the action complained of was 
therefore not barred by the terms of said proviso. Said decision was 
adhered to on petition for exercise of supervisory authority and on 
May 3,1915, McDonald’s entry, as to the SE^4 SW*4, was canceled. 
On May 6, 1915, said McDonald, through his attorney, requested 
i mm ediate issue and delivery of patent to him for the remaining 
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120 acres of his entry, and patent therefor duly issued to him on 
May 26, 1915. 

Thereafter, the Judge of the Superior Court for the County in 
which said land is situate filed in the local land office an applica¬ 
tion for said SE 1 /* SW*4 for the benefit of the townsite of Molson 
under sections 2387-2393 Revised Statutes. Whereupon, one Peter 
McPherson, as attorney for said McDonald, protested against the 
allowance of said application, contending that the SE% SW% was 
a part of McDonald’s homestead entry, on the theory that the same 
had been confirmed to him under the terms of the proviso to section 
7 of the act of March 3, 1891, aforesaid. In four decisions there¬ 
after rendered by the respondents on his protest, it was held and de¬ 
termined that the ground of said protest was not well founded for 
the reason that there was a good and sufficient protest pending 
against the said entry at the lapse of two years from date of re¬ 
ceiver’s receipt. Accordingly, the McDonald protest was dismissed 
and thereupon the relators instituted this action. 

Wherefore, having made complete answer to the petition 
10 and return to the rule to show cause, they pray that said rule 
may be discharged and said petition be dismissed with their 
reasonable costs, and that they may be permitted to go hence with¬ 
out day. 

ALEXANDER T. VOGELSANG, 

Acting Secretary of the Interior. 


CHARLES D. MAHAFFTE, 

Solicitor. 

C. EDWARD WRIGHT, 

Assistant Attorney. 


District of Columbia, ss: 

Alex. T. Vogelsang, Acting Secretary of the Interior, being first 
duly sworn, says that he has read over the foregoing answer and 
knows the contents thereof; that he is informed that the facts 
therein set forth are true and he believes them to be true.! 

[seal.] ALEXANDER T. VOGELSANG, 

Acting Secretary of the Interior. 

I 

Subscribed and sworn to this 19th day of June, 1918, before me. 

W. BERTRAND ACKER, 

Notary Public in and for the District of Columbia. 

Replication. j 

Filed March 18, 1919. 

| 

* * * * | * 

i 

Comes now Dan C. McDonald, one of the heirs and deyisees, for 
all of the heirs and devisees of John H. McDonald, deceased, and 
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on behalf of himself and on behalf of the other Petitioners, and by 
•way of Replication to the Respondents’ “Return to the Rule to Show 

Cause”, says: _ 

He reaffirms all allegations made in the original and the substi¬ 
tuted Petition. 

He denies any and all allegations in the said “Return to the Rule 
to Show Cause” that on September 1, 1911, two years after Sep¬ 
tember 1, 1909, the date of the issuance of final Receiver’s Receipt 
upon final entry, there were pending contests or protests against the 
homestead entry of the said John H. McDonald, now deceased. That 
there has been pending affecting the validity of the claim of John 
H. McDonald from 1901 down to and including 1918, only three 
contest and protest proceedings in the Department of the Interior 
and three proceedings in the courts, and no others. 

Of the proceedings in the Interior Department the first was a con¬ 
test or protest proceeding by and between the said John H. McDonald 
and certain alleged adverse claimants to the land and opponents of 
the said McDcnald, styling themselves as “The Townsite of Mol- 
son”, or the “Citizens or Residents of Molson”. 

The second proceeding in the Department was a contest or protest 
brought without jurisdiction by the Government of the United States 
against the entry of McDonald upon the importunities and urgings 
of McDonald’s opponents. 

12 The third proceeding in the Department was a certain pro¬ 
test or contest proceeding brought by McDonald against an 
application filed by the opponents of McDonald, styled “The Town- 
site Application of the Townsite of Molson”, filed by the County 
Judge of Okanagon County, Washington, seeking to secure the relief 
here asked: viz. the issuance of a patent for the forty acres of land, 
wrongfully with-eld from him. 

That there have been rendered in the Department, approximately 
twenty formal decisions and one interlocutory order in all contest 
and protest proceedings with respect to the land in question. That 
unless in the three contests and protests herein specifically set forth, 
no decision or order of the Department has been made, except with 
respect to ex parte applications for entry. 

The First Proceeding in the Interior Department was a Private 
Contest or Protest between McDonald and the Alleged Molson Town- 
site. The Secretary of the Interior, March 27, 1909, found: That 
in 1900 a speculator attempted to start a town here, failed, and de¬ 
faulted. That on May 1,1901, there were no real evidences of town- 
site business or occupancy upon the land. That on that date Mc¬ 
Donald made settlement and since that time continued to improve 
and cultivate and reside upon the land as his agricultural home, to 
the exclusion of a home elsewhere. That in 1905, there was an in¬ 
crease of population in the vicinity as the result of a railway being 
built one mile away. That a town was started on the railway one 
mile away, but C. C. Blatt, claiming the land here in question under 
the mining laws, started to lease and sell buildings and lots on this 
land and to enjoin all persons from occupancy who refused to rent 
from him or who started to build their own buildings. In 
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13 1906 one A. W. Odell as alleged agent for the inhabitants, 
started an application for a townsite under the public land 

laws, none of the said applicants ever saw the land until 1905, ex¬ 
cept Blatt, who claimed under the mining laws. On June 6, 1906, 
McDonald filed a protest against the alleged townsite and claimed 
the land himself under the homestead laws by reason of his settle¬ 
ment and full compliance. A hearing was ordered to determine who • 
was entitled to the land. After various proceedings had, in accord¬ 
ance with the law, in which McDonald paid his entire costs, and the 
said opponents of McDonald, styling themselves as alleged townsite 
claimants, paid their costs, the said final decision was rendered by 
the Secretary of the Interior March 27,1909. The Secretary therein 
ordered that the townsite application be rejected and closed, which 
was accordingly done by the Commissioner of the General Land 
Office, in executing the said order of the Secretary. That by the 
said order of March 27, 1909, the Secretary of the Interior directed 
that McDonald be allowed to make his homestead entry and proof. 
That in accordance with the order of the Secretarv of March 27, 
1909, McDonald did make homestead entry, did make final proof, 
and on September 1, 1909, the final proof of McDonald was accepted 
and the Register and Receiver issued Final Certificate and Final Re¬ 
ceiver’s Receipt upon Final Entry. That prior thereto the Chief of 
Field Division reported no protest against the entry. That on June 
5, 1909, the Secretary of the Interior rendered a further elaborate 
opinion upon an ex parte Motion for Rehearing filed by the townsite 
applicants, declining to rebpen the case or allow a new hearing on 
the alleged new showing on behalf of the said townsite application. 
That thereafter the opponents of McDonald declined to va- 

14 cate the land, and as hereafter stated, their attorney, through 
treachery, prevented prompt legal action to secure to Mc¬ 
Donald exclusive possession of the premises. 

The Second Contest or Protest Proceeding was the Government 
Contest or Protest Proceeding against McDonald. The first contest 
closed March 27,1909. The new Government contest or protest com¬ 
menced with the Order for the Hearing issued by the Commis¬ 
sioner of the General Land Office November 20, 1911, more them 
two years after the issuance of Final Receiver’s Receipt on Final 
Entry. Between those two dates there was under cover great activity 
on the part of McDonald’s opponents before the Department, but as 
to the extent of activities McDonald and his attorneys were unaware 
and knew nothing that would enable them to meet said opponents 
as to any issues at any time and place. That after March 27, 1910, 
neither McDonald nor his attorneys were invited to be present when 
the townsite matters were presented orally before the Department by 
the opponents of McDonald, nor were any documents served upon 
_ McDonald and his attorneys, nor were they called upon by the De¬ 
partment to meet the material when presented. 

That after the decision of March 27, 1910, neither McDonald nor 
his attorneys were served with any of the'letters and telegrams sent 
by his opponents to the Department, to prominent men, congressmen 
and senators; nor with any of the photographs, affidavits, newspaper 
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clippings, or other documents; nor present at any of the conferences, 
arguments, or interviews in the Department at which the said mat¬ 
ters were discussed. That while the attorneys for McDonald did 
urge the early issuance of patent and did move for the dismissal of 
certain documents found by them in the record, the attention 
15 of McDonald’s attorneys was not called to a fraction of said 
documents, letters, telegrams, and the like, nor was any op¬ 
portunity afforded to meet the opponents at any hearing or argu¬ 
ment at any time and place, nor was McDonald invited to meet the 
said showing nor was opportunity extended him to do so. That Mc¬ 
Donald and his attorneys having no opportunity afforded them to 
meet the showing of the said opponents, could not and did not do 
so. That from March 27, 1910, to November 20, 1911, there was 
no issue or case; or proceeding that McDonald could, under the Rules 
of Practice, meet and refute. 

That had opportunity been offered McDonald and his attorneys 
could have filed effective counter affidavits, effective counter argu¬ 
ments, effective counter propaganda, effective counter threats to pub¬ 
lish the facts, effective counter telegrams to prominent men, to sen¬ 
ators, to representatives, and to other officials, and could, if afforded 
the opportunity have saved a long and costly investigation and a 
costly Government contest. 

That John H. McDonald in 1901 was well advanced in years and 
his friends and associates of that period were old men. That at the 
date of final certificate, his most important witnesses had died and 
others were scattered. That the investigation and hearing ten years 
later after the matters had occurred and after a full and impartial 
hearing, were greatly in derogation of his rights and in violation of 
all legal principles applicable thereto. 

That the concentrated efforts and propaganda of the opponents of 
McDonald and their attorneys was to secure an investigation by a 
special agent with an ex parte oral argument in the Department to 
show why such an investigation should be had. That in 
36 order to secure the said investigation, the said attorneys for 
the opponents of McDonald, the alleged townsiters, sent vast 
numbers of night letter telegrams to congressmen and senators rep¬ 
resenting the western and middle western states, asking them to see 
and to write the Department and urge this investigation. That the 
said attorneys for the alleged townsiters also wrote letters containing 
threats that the entire matter would be exposed in the newspaper and 
periodical press of the country in the event of failure to secure the 
investigation. 

That on October 20, 1910, the Secretary, Richard A. Ballinger, 
without affording McDonald the opportunity of meeting the show¬ 
ings, yielded to these importunities and threats of the alleged town¬ 
siters and to the letters from congressmen and senators, and ordered 
and directed an investigation by a skilled special agent, notwith¬ 
standing the final decision in favor of McDonald of March 27, 1909. 
That this order of October 20, 1910, did not require the meeting of 
any issue by McDonald. 

That this investigation was conducted by the Government special 



agents and attorneys at the sole expense of the Government. That 
none of the documents supplied by the opponents of McDonald were 
served upon him or his attorneys, nor were they then afforded op¬ 
portunity to meet them. But that all of them, as required by the 
Rules of Practice, were forwarded to the Chief of Field Division and 
the Government special agents and attorneys for use in said investi¬ 
gation. That said investigation covered several months, several 
states, and vast numbers of oral affidavits taken by skilled reporters 
employed by the said agents. That neither McDonald nor his at¬ 
torneys were present at the taking of said affidavits. That 

17 the said investigation was conducted secretly by the said 
agents in accordance with the general rules applicable. That 

the said alleged townsite claimants contributed to no part of said 
Government expense. 

That on June 19,1911, the Chief of Field Division and his special 
agents made a report to the Commissioner of the General Land Office 
upon the entry of McDonald, which report under the rules applicable 
thereto was retained and is now in the confidential and secret files 
of the General Land Office, not subject to inspection by the parties 
to the case, by their attorneys, by members of the public, or by this 
Court. That although McDonald and McDonald’s attorneys knew 
that the investigation was taking place, and although the attorneys 
attempted to offer assistance, there was no suggestion on the part of 
the Chief of Field Division that anything at all was required from 
McDonald and his attorneys except names of witnesses to be secretly 
examined, but no requirements were made and no time and place 
was set for the meeting of any issues. That McDonald and his at¬ 
torneys were informed that they would be advised in due time as to 
the outcome of the investigation and whether they would be required 
to meet any charges. • j 

That on November 20, 1911, the Commissioner of the General 
Land Office, under the direction of the Secretary of the Interior, in¬ 
itiated the said Government contest heretofore referred to, basing the 
same upon the special agent’s report of June 19, 1911, and directing 
that the hearing be conducted under the Rules of Practice relating 
to Government contests. For the first time since the closing of the 
said first contest on March 27, 1909, and more than two years after 
the issuance of Final Receiver’s Receipt, McDonald was re- 

18 quired to meet charges affecting the validity of his entry. 

^ That the said order for hearing was arbitrary and without 

jurisdiction. 

That McDonald appealed from the order of the hearing of No¬ 
vember 20, 19H, to the Secretary of the Interior contending that the 
Department was without jurisdiction to reopen the closed case, but 
the Secretary held that the Government was not, like private persons, 
bound by the rule of res adjudicata, but that it could at any time, 
before patent issues, institute a protest or contest. That the said de¬ 
cisions were arbitrary and without authority or jurisdiction. 

That the hearing upon the charges was held and the trials were 
conducted according to the Rules of Practice relating to Goyemment 
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contests and testimony was taken in several states and numerous 
places McDonald could not afford to participate. 

That in the trial of the caise the Government attorneys objected 
to the taking testimony by deposition as to admissions as to the 
titles of Blatt. Potter and Khordt, the opponents of McDonald; that 
the Government attorneys contended the townsite titles and the ad¬ 
missions of the alleged townsiters was immaterial. That McDonald 
was denied opportunity to secure said evidence. That in all respects 
the attorneys and officers of the Department insisted that this was 
not a private but a Government Contest. That before the Secretary 
of the Interior upon appeal, the attorneys for McDonald contended 
that it was apparent that there was no adverse valid claim to the 
land existing at the date of McDonald’s settlement, May 1, 1901, 
under the townsite law or under any other law*; and that in accord¬ 
ance with the Departmental decisions the case should be de- 

19 cided in favor of McDonald. That the Secretary of the In¬ 
terior, however, said in his decision of September 26, 1914: 

“The assignments of error appear to be predicated upon the weak¬ 
ness of claims adverse to the Appellant. The test that is applicable, 
however, is the strength of Appellant’s title.” 

That as a result of the said Government protest or contest, the 
entry of McDonald was cancelled as to fortv acres with no testimonv 
being regarded as material as to the character or validity of the claims 
of his opponents. That when the said entry was cancelled as to said 
forty acres, the same was awarded to McDonald’s opponents, the 
weakness of whose titles was immaterial, whom he had finallv de- 
feated upon the question of comparative strength of titles March 27, 
1909. That said award was arbitrary and without jurisdiction. 
That on Februarv 15, 1915, the Secretarv of the Interior rendered a 
decision holding that the Act of March 3, 1891, proviso to Section 
7, was not applicable to the case but the said decision was wholly 
arbitrary, inconsistent, and without foundation. 

That the proceedings initiated June 6,1906, were‘closed March 27, 
1909, prior to the said two year period commencing September 1, 
1909, and ending September 1, 1911. That no contest or protest 
proceedings were prosecuted or served after March 27, 1909, until 
November 20, 1911. That the Government proceedings initiated 
November 20, 1911, were instituted too late to bring the case without 
the Proviso to Section 7, of the Act of March 3,1891 (26 Stat., 1096). 
That the Secretary of the Interior cannot modify or repeal the said 
section bv constructions that destrov the remedv thereunder. 

That on May 3, 1915, the Commissioner of the General 

20 Land Office executed the order of the Secretary and did with¬ 
out jurisdiction cancel in part the final certificate of Mc¬ 
Donald and did on May 26, 1915, issue a patent for 120 acres to Mc¬ 
Donald upon his final proof, certificate, and Final Receiver’s Re¬ 
ceipt. That the attorney for McDonald did on May 5, 1915, after 
the scad order to patent the 120 acres, consent to receive the patent 
for the one hundred twenty acres but contrary to acquiescing in said 
order as final, expressly reserved on behalf of McDonald the right to 
continue to demand the forty acres, never yielding the right thereto. 
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even specifying one right of action he would pursue. That no letter 
or action of McDonald or his attorneys ever accepted as final the 
award of the forty acres to his opponents. 

The Third Contest or Protest was that of McDonald against the 
Adverse Applicants. By the Commissioner’s letter of May 3, 1915, 
he directed the Register and Receiver to notify the opponents of Mc¬ 
Donald that a new application would be received and allowed by 
them. Against this award McDonald filed a protest. That while 
the matter of the protest was pending before the Secretary of the 
Interior on April o, 1917, the Secretary of the Interior entertained 
a motion for rehearing filed by the said McDonald, and reopened 
the question as to whether or not McDonald was not entitled to the 
immediate issuance of patent by the Department. That the said 
opponents of McDonald in an effort to show that the alleged town- 
site was prospering, merely demonstrated that the alleged business 
of the alleged town was leaving for the town on the railroad, includ¬ 
ing the post office, the bank, the Potter mercantile business. 

21 It also clearly appeared that Blatt, Khordt, and Potter claimed 
the lion’s share of all the lots, and the only valuable lots in 

what was left of the alleged town. 

That the Superintendent of Sales and Chief Law Clerk of the Gen¬ 
eral Land Office, in a letter discussing a plan suggested for the pur¬ 
pose of defeating litigation by McDonald in the state courts, in the 
event of his final defeat in the Department, suggested that it was per¬ 
fectly legal for the Secretary of the Interior to reject the application 
of the Townsite as made at the invitation of the Department and 
to make an executive withdrawal of the same, but having been there 
and being slightly familiar with the other town one mile away on 
the railroad, also suggested that there would be no consistent demand 
for the lots, if the land were thus reserved and the lots were sold 
under the provisions of the law relating to executive townsites. 

That on January 15, 1918, the Motion filed by McDonald enter- • 
tained April 5, 1917, and considered for nine months, was denied. 

That there have been pending in the Courts three sets of proceed 
ings in all affecting the land. The first consisted of several injunc¬ 
tion suits brought in 1905 by C. A. Blatt affecting the title to this 
land; the second consisted of several quasi criminal suits in trespass 
brought by McDonald against the various occupants of the land in 
1909-1910; and the third is this action. 

The First Court Cases were in the Okanagon County Court. After 
McDonald had been a resident upon the land, complying with the 
homestead laws, from 1901 to 1905, the Great Northern Railroad 
Company built a line within a mile of the town, bringing additions 
to the population. Certain persons came upon the land with- 

22 out permission to occupy buildings already there, while others 
started to erect additional buildings, and others rented certain 

buildings upon the land from C. A. Blatt, who claimed title to the 
land under the mineral laws, by the reason of his location over the 
land of the so-called Big Six and Chester Plaster Mining Claims. 
Those who did not rent buildings from C. A. Blatt or buy lots before 
erecting buildings thereon, were made defendants in injunction suits 
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filed by Blatt in the County Courts, Through his color of title under 
the mineral land claims, the Court not holding that the land was 
an open townsite subject to settlement by any person who desired to 
locate within the town, but on the contrary held that the property 
was the exclusive property of the said Blatt under the mineral land 
laws. The said Blatt thereafter in 1905 brought an injunction 
against McDonald, seeking to enjoin him from cultivating the land 
and from erecting fences upon the land. That the court granted a 
temporary injunction because of Blatt’s prima facie showing of title 
to the land under the mineral land laws, but dismissed the said in¬ 
junction permanently with costs, upon a further showing of char¬ 
acter of the mineral land occupancy and the prior right of McDonald 
to the land under the homestead law. 

The Second Court Case was also in the Okanagon County Court. 
That in the year of 1909, and 1910, after McDonald had received 
Final Receiver’s Receipt and Final Certificate upon final entry, and 
after the Department had decided fully in favor of McDonald, and 
closed out the opponents of McDonald and all claim to the land, the 
said opponents of McDonald declined to vacate the land. There 
being no law of the United States under which the Interior Depart¬ 
ment may, through some officer, execute its judgments, the 
23 State of Washington has provided a summary remedy on be¬ 
half of homesteaders and others, under which in a quasi 
criminal proceeding, known as Criminal Trespass, a homesteader 
having received final certificate or a person having a clear title, can 
get the state to bring an action to clear his land of trespassers. Such , 
action was brought by McDonald on information supplied by him 
and said cases were pending. Thereafter an Assistant District At¬ 
torney became Acting District Attorney. The said Acting District 
Attorney, Hamilton Johnston, being then and there the attorney for 
the said townsite and for the persons claiming adversely to Mc¬ 
Donald, dismissed all of said cases. He, thereafter, continued in 
good standing to represent the said opponents of McDonald before 

the Interior Department. 

# 

The Third Court case is the present one. 

Wherefore your said Petitioner, having fully shown good causes 
of action particularly, in that there was no protest or contest pend¬ 
ing against the entry of McDonald on September 1, 1911, two years 
after the issuance of final Receiver’s Receipt, prays that a Writ of 
Mandate be issued, compelling the said Respondents to issue or 'cause 
to issue, a patent as praved for in the substituted Petition. 

dan c. McDonald, 

By CHARLES R. PIERCE, 

His Attorney. 

District of Columbia, ss: 

Charles R. Pierce, being first duly sworn, on oath deposes and 
says that he has read over the foregoing Replication and that he be¬ 
lieves the same is true. 


CHARLES R. PIERCE. 
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Sworn and subscribed to this 15th day of March, 1919. 

[seal.] AGNES E. HOLDEN, 

Notary Public, D. C. 
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Demurrer to Replication. 
Filed March 19, 1919. 


The respondents say that relator’s replication is bad in substance. 

FRANKLIN K. LANE, 

Secretary of the Interior. 
CLAY TALLMAN, 

Commissioner of the General Land Office. 

By their Attorneys: 

CHARLES D. MAHAFFIE, 

Solicitor. 

C. EDWARD WRIGHT, 

Assistant Attorney. 




Note. —Among the matters of law to be argued on demurrer are: 

(1.) That as set forth in the return and not denied in said repli¬ 
cation, the 'Secretary of the Interior when the cause of controversy 
was before him for consideration, found, held, and determined aa 
matter of fact and law that a good and sufficient protest within the 
meaning and purpose of the proviso to section 7 of the act of March 
3, 1891, was filed and was pending in said case at the lapse of two 
years from date of issuance of receiver’s receipt upon final entry, and 
that the determination of that question is, and was, exclusively 
within the jurisdiction of the respondents, and is not subject to re¬ 
view by the courts in any direction proceeding such as mandamus. 

(2.) And that, as further appears on the face of the pleadings, 
relators have the usual and ordinary remedy, if respondents have 
committed any error of law to their prejudice, in a suit against 
25 the patentees of the land in controversy, after the matter will 
have been finally disposed of in the Land Department, in a 
court of the vicinage, to which the townsite claimants, in whose 
favor the respondents here have decided, will be parties; and hence 
are not entitled to the extraordinary remedy of mandamus. 


To Charles R. Pierce, Esq., Attorney for Relators: 

Take notice that the aforegoing demurrer will be for argument on 
the 21st day of Mai*ch, 1919, at 10 o’clock, or as soon thereafter as 
counsel may be heard. 

C. EDWARD WRIGHT, 
Attorney for Respondents. 
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united states, etc., vs. franklin k. lane, etc. 


Supreme Court of the District of Columbia, 


Wednesday, May 28th, 1919. 


Session resumed pursuant to adjournment, Hon. Wendell P. Staf¬ 
ford, Justice presiding. 

******* 


Come now the parties hereto by their respective attorneys of rec¬ 
ord and petitioners by their attorney elect to stand and thereupon re¬ 
spondents’ attorney moves for judgment, which is ordered. Where¬ 
upon, it appearing that the demurrer heretofore filed to petitioners’ 
replication was sustained by this Court on May 13" 1919, it is con¬ 
sidered that the Rule to Show Cause, issued herein be, and the same 
is hereby discharged and the petition dismissed and that the re¬ 
spondents recover of the petitioners their costs of defense to be taxed 
by the clerk, and have execution thereof. 

26 ' Prom the foregoing, the petitioners by their said at¬ 

torney, in open court, note an appeal to the Court of Appeals; 
whereupon, the penalty of a bond for costs is hereby fixed in the sum 
of One Hundred Dollars ($100.00), with leave to deposit the sum of 
Fifty Dollars ($50.00), with the clerk, in lieu thereof. 


Memoranda. 

June 12, 1919.—$50 deposited in lieu of Appeal Bond. 

July 18, 1919.—Time to file transcript of record extended to and 
including September 2, 1919. 

Assignment of Errors. 

Filed August 4, 1919. 

* * *= * * * * 

It is respectfully submitted that the Court erred in sustaining the 
respondents’ demurrer to the relator’s replication, discharging the 
rule to show cause, and entering judgment for the respondents. 

C. R. PIERCE, 

S. V. HAYDEN. 

Attorneys for Relator. 














Designation of Record. 
Filed August 7,1919. 


In preparing the transcript of. record on appeal the Clerk will 
please include the following: 

27 1. Substituted petition for writ of mandamus, filed June 

11th, 1918, against the respondents. 

2. Return to the rule to show cause. 

• • ’ ' i; 

3. Replication. 

4. Demurrer to replication. 

5. The minute entry sustaining demurrer. j | 

6 . The entry of judgment for respondents, notation of appeal in 
open court, and order fixing security for costs. 

7. Deposit of $50.00 cash security in lieu of bond. 

8 . Memo, time to file transcript of record extended to September 

1st, 1919. j 

9. Assignment of errors. 

10. This designation of record. &j$r 

C. R. PIERCE, f| 

S. V. HAYDEN, | 
Attorneys for Relator. - 


Service of copy of the above designation acknowledged this 4th 
day of August A. D., 1919. p 

C. EDWARD WRIGHT, 
Attorney for Respondent. 


Memorandum. 


August 28, 1919.—Time within which to file transcript of record 
extended to and including September 22, 1919. 


28 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 


Columbia, hereby certify the foregoing pages numbered from 1 to 











is 


UNITED STATES, ETC., VS. FRANKLIN K. LANE, ETC. 

27, both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 61016 at Law, wherein The 
United States, ex rel. Dan C. McDonald, et al. are Petitioners and 
Franklin K. Lane, Secretary of the Interior, et al. are Respondents, 
as the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
8 th day of September, 1919. 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, 

CL&yJc 

By FRED C. O’CONNELL, 

Assistant Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3311. The United States, ex rel., Dan C. McDonald, et al., appel¬ 
lants, vs. Franklin K. Lane, Secretary of the Interior, et al. Court 
of Appeals, District of Columbia. Filed Sep. 10, 1919. Henry W. 
Hodges, Clerk. 
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October Term, 1919 


No. 3311 


The United States ex rel. Dan C. McDonald, John R. 
McDonald, Barbara McDonald, Breslauer, 
Christa Ann McDonald MacDonald, Media Mc¬ 
Donald Lamb, Harold Friend and Mercedes 
Plunkett, Appellants , 


Franklin K. Lane, Secretary of the Interior, and 
Clay Tallman, Commissioner of the General 
Land Office. 


Appeal from the Supreme Court of the District of 

Columbia. 


Charles R. Pierce, 
Attorney for Appellants. 












INDEX OF HEADINGS 


Page 

Statement of Facts.. 1 

Issues .L 4 


A. There was no contest nor protest shown to be pend¬ 

ing by the Respondents’ Return, on September 1, 
1911, the day the bar of the proviso fell..'4 5 

i 

B. The Patent issued to McDonald’s opponents is void! 

and this Court may disregard it .i 16 

C. The Respondent cannot plead its own act render¬ 

ing compliance with the writ impossible as a reason 
why mandamus should not issue. 24 

D. The various decisions rendered by the Respondents 
cannot estop this Court from determining for itself 
whether there was a contest or protest pending 

within the two-year period. 25 

I 

E. This Court has not refrained from issuing a writ 
of injunction or a writ of mandamus because of 
alleged interests of adverse claimants even if these 
adverse claimants were alleged townsite claimants. 
Where the bar of the proviso has fallen the law rec¬ 


ognizes no adverse claimants. 33 

i 

Conclusion . 39 


i 

! 

i 

i 

i 


1 













INDEX OF CASES 


Case Page 

Ballinger vs. Frost, 216 U. S. 240 .29, 31, 34 

Ballinger vs. Frost, 30 App. D. C., 165 . 16 

Barney vs. Dolph, 97 U. S., 552 at 656 . 30 

Beley vs. Naphtaly, 1169 U. S. 253, 356 . 23 

Bryan vs. Curtis, 26 App. D. C., 95 .29, 36 

Burfenning vs. Chicago, St. Paul, etc. Ry. Co., 163 

U. S. 321, 323 .21, 22 

Byndall vs. Pruder, 13 L. D. 527 . 14 

Capelli vs. Walch, 12 L. D., 334 . 14 

Central Pacific vs. Lane, 46 App. 374 . 29 

Darlington vs. Lane, 46 App. 465 . 29 

Davis Adm’r Weibold, 139 U. S. 507, 529 . 21 

Deseret Salt Co. vs. Tarpen, 142 U. S. 241 . 16 

Dickerson, John R., 35 Land Decisions 69. 12 

Doolan vs. Carr, 125 U. S. 618, 625 ... 21 

Drake vs. United States, 30 App. 312 . 29 

Fisher vs. Grand Rapids Timber Co., 37 App. D. C. 

436.6, 26, 27 

Garfield vs. Allison, 30 App. 188 . 29 

Garfield vs. C'artfield, 31 App. D. C., 345 . 21 

Garfield vs. Goldsby, 30 App. D. C., 183 .16, 29, 32 

Garfield vs. United States, 30 App. 165 . 29 

Gildner vs. Hall, 227 Fed. 704 . 17 

Griffin vs. United States, 30 App. 291 . 29 

Hall vs. Lane, 47 Wash. Law Rep. 50, 51 .33, 38 

Harris, Jacob A., 42 L. D. 611 .6, 7, 11, 13, 16 

Henry vs. Provoto, 29 L. D., 423 . 13 

Hoglund vs. Lane, 44 App. D. C., 310..15, 16, 17, 27, 32, 36 


• • 
11 




































j Page 

Howe vs. Parker, 190 Fed. 739 . 14 

Hudson Water Co. vs. McCarter, 209 U. S. 349, 355 28 

Humboldt Steamship Co., 37 App. 266, 278 .. 30 

Jones vs. Rutherford, 26 App. D. C. 114.29, 36 

Judicak, George, 43 L. D. 246 .. 18 

Kalffus vs. Siddons, 42 App. D. C., 310..j. 29 

Knight vs. Ballinger, 35 App. D. C., 429 .j. 24 

Knight vs. Land Association, 142 U. S. 161, 176....„ 21 

Lane vs. Hoglund, 61 L. Ed. 1066 .,j. 36 

Lane vs. Hoglund, 244 U. S. 174.7, 9, 11, 17, 29, 30 

Lane vs. Newton, 47 Wash. Law Rep. 278.... 15, 18, 32, 37 

Lane vs. Watts, 41 App. 139, 234 U. S. 525 .1....31 

Lane vs. Watts, 234 U. S. 525 .31, 35 

McAdoo vs. Ormes, 47 App. 373 .29, 36 

McBride vs. Schurz, 102 U. S. 407 .31, 34, 35 

Minnesota vs. Lane, 247 U. S. 243, 250 . 37 

Morton vs. Nebraska, 21 Wall., 660, 674 .21, 22 

Moses, W. E., Land, Scrip and Realty Co., 34 L. D. 

458 .20, 21 

Nelson, Henry G., 13 Land Decisions, 458 .14, 15 

Newton vs. Lane, 47 Wash. Law Rep., 278....15, 16, 17, 39 

Noble vs. Union River Logging Co., 145 U. S. 165, 

173.j 31 

Roberts vs. United States, 176 U. S. 221 . 30 

Roberts vs. Consaul, 24 App. D. C. 551 .29, 36 

Romero vs. Cortelyou, 26 App. 298 . 29 

Sanborn vs. Maxwell, 18 App. D. C. 245 .29 k 36 

Smelting Co. vs. Kemp, 104 U. S. 636, 646 .21, 22 t 23 

Stark vs. Starr, 6 Wall, 402 . 30 


in 



























Page 

Stimpson vs. Rawson, 62 Fed. 426, 429 . 16 

Stump, Alfred M., 39 Land Decisions of the Interior 
Department, 437 at 442 . 5, 6, 8 

Stump, Alfred M., 42 L. D., 566, 567, 655 

.5, 6, 15, 17, 18 

Traganza, Myrtie C., 40 L. D. 300 . 6 

United States vs. Child, 15 L. D. 553 . 14 

United States vs. Detroit Lumber Co., 200 U. S. 321, 

352 . 30 

West vs. Hitchcock, 19 App. 333 . 29 

Weyher vs. Smith, 13 L. D. 439 . 14 

Wolfe, A. J„ 29 L. D. 625 . 13 

Wright vs. Roseberry, 121 U. S. 488, 519 .16, 21 

CIRCULARS AND INSTRUCTIONS QUOTED 

May 8. 1891; 12 L. D„ 452, 453 . 10 

July 1, 1891; 13 L. D., 1, 3 . 11 

June 14, 1914; 43 L. D., 322 . 8 

STATUTE QUOTED 

Proviso to Section 7, of the Act of March 3, 1891, 26 
Stat. 1095, 1099 


9 



















In the Court of Appeals of the District of Columbia 


No. 3311 


The United States, Ex. Rel. Dan C. McDonald, et al., 

Appellants, 

• i 

vs. 

Franklin K. Lane, Secretary of the Interior, et al.. 

Appellees. 


STATEMENT OF FACTS 

The relator’s position is set forth in his Petition, pages 2, 
3 and 4 of the record, and in his Replication pages 7 to 
14 of the record. The respondents’ position is shown in 
their answer or Return, pages 5, 6 and 7 of the record, 
and in their Demurrer to Replication, page 15 of the record. 

It is stated as a fact and not denied that: 

McDonald settled upon this land under the homestead 
law and established his home there May 1, 1901. (Record 
p. 8.) That on May 1, 1901, there were no real evidences 
of townsite occupancy or business upon the land. (Record 
p. 8.) That in 1905 his present opponents came to this 
land, except C. A. Blatt, who was there prior. (Record p. 
8.) That A. W. Odell, as agent for the townsite claimants, 
filed a townsite application in 1906, which was protested by 
McDonald, June 6, 1906, and resulted in a full, complete 
hearing at which testimony was taken and decisions were 
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rendered thereon and the case closed March 27, 1909, in 
favor of McDonald and (see Record p. 9), that the order 
of March 27, 1909, directed the final cancellation and re¬ 
jection of the townsite application. 

That thereafter McDonald made homestead application 
and on April 29, 1909, -was allowed homestead entry, 
Waterville 06099. (Record p. 2.) That he made final 
proof and on September 1, 1909, he received final certificate 
and on the same day, September 1, 1909, the receiver of 
the Waterville Land Office, issued final receiver's receipt 
upon final entry to McDonald. (Record p. 3.) 

That McDonald’s opponents, thereafter, attempted to 
reopen the closed case and failed by decision of the Sec¬ 
retary, June 5, 1909, but later filed numerous letters, tele¬ 
grams, affidavits, photographs, newspaper clippings and 
threats to publish, application for oral argument, telegrams 
and letters to and from prominent men, Congressmen and 
Senators, with the object of securing a Government inves¬ 
tigation and hearing, not one document of which was served 
upon McDonald. (Record pp. 9 and 10.) 

That the Secretary of the Interior, October 20, 1910 
(Record p. 10), without ever having afforded McDonald 
the opportunity of actually meeting the showing as made, 
directed an investigation by a special agent. That an in¬ 
vestigation was had and on June 19, 1911, a secret report 
was made by the Chief of Field Division recommending 
adverse proceedings against McDonald. (Record p. 11.) 

That on November 20, 1911, more than two years after 
the issuance of final receiver's receipt upon final entry, the 
Commissioner of the General Land Office issued an order 
for a hearing which was a Government Contest at Govern¬ 
ment expense, under the Rules of Practice relating to Gov¬ 
ernment contests. (Record p. 3.) That upon appeal from 
the order of the Commissioner (Record pp. 11 and 12) the 





Secretary held the rule of res adjudicata did not apply to 
the Government and that this was a Government (not a 
private) contest, in which the adverse parties to McDonald 
were not interested. That the special agents conducted the 
contest at Government expense. (Record p. 12.) That 
as a result of the Government Contest, 40 acres was can¬ 
celed from McDonald’s homestead entry (Record p. 12), 
and 120 acres patented. 

The “Return to the Rule” (Record pp. 5 and 6), does 
not show a different state of facts even as to the period 
from March 27, 1909, to November 20, 1911. 

These affidavits out of the vast mass of letters, tele¬ 
grams, photographs, newspaper clippings and the like, are 
selected and are called one place (Record p. 5) “affidavits 
of contest and protest” and the next page (Record p. 6) 
“protests.” That these affidavits were “decided upon” and 
procured an order for an “investigation.” No one can be 
misled by the respondents’ clear statement that action upon 
these so-called affidavits of “protest and contest” or “pro¬ 
tests” resulted in an investigation, not in a hearing. 
That there was an investigation at which the special agents 
found these affidavits “were meritorious,” with recommen¬ 
dation for a Government contest at which “McDonald 
should be brought to bar.” That a decision was rendered 
rejecting McDonald’s request for a further investigation 
and a statement that McDonald could at such hearing to 
come, offer evidence. That the Government hearing itself 
was ordered too late, November 20, 1911. 

i 

The relator further shows that (Record p. 13) on April 
5, 1917, the Secretary entertained the motion on behalf of 
McDonald who alleged therein that no protest or contest 
was pending September 1, 1911. 

Both the Relator and the Respondents show that all docu¬ 
ments and action prior to November 20, 1911, were merely 


3 




preliminary steps in the Government contest. That these 
preliminary steps were long drawn out. That no single 
document filed by his adversaries were to this day ever 
served upon McDonald. 

The question is whether McDonald’s entry is confirmed 
by the proviso to Section 7 , of the Act of March 3 , 1891 , 
26 Stat. 1905 , 1099 , here shown on page 9 , post. The 
lower coii rt held it was not. 


THE ISSUES 

The Respondents’ Demurrer to the Replication is as fol¬ 
lows : 

The respondents say that relator’s replication is bad in 
substance. 

Note. —Among the matters of law to be argued on de¬ 
murrer are: 

(1) That as set forth in the return and not denied in 
said replication, the Secretary of the Interior when the 
cause of controversy was before him for consideration, 
found, held and determined as matter of fact and law that 
a good and sufficient protest within the meaning and pur¬ 
pose of the proviso to Section 7 of the act of March 3, 
1891, was filed and was pending in said case at the lapse 
of two years from date of issuance of receiver’s receipt 
upon final entry, and that the determination of that ques¬ 
tion is, and was, exclusively within the jurisdiction of 
the respondents, and is not subject to review by the courts 
in any direction proceeding such as mandamus. 

(2) And that, as further appears on the face of the 
pleadings, relators have the usual and ordinary remedy, 
if respondents have committed any error of law to their 
prejudice, in a suit against the patentees of the land in 
controversy, after the matter will have been finally dis¬ 
posed of in the Land Department, in a court of the vicinage, 
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to which the townsite claimants, in whose favor the respon¬ 
dents here have decided, will be parties; and hence are nor 
entitled to the extraordinary remedy of mandamus. 

The Relator’s Assignment of Errors is as follows : 

It is respectfully submitted that the Court erred in sus¬ 
taining the respondents’ demurrer to the relator’s replica¬ 
tion, discharging the rule to show cause, and entering judg¬ 
ment for the respondents. 


A 


THERE WAS NO GOVERNMENT OR PRIVATE 
CONTEST NOR PROTEST SHOWN TO BE 
PENDING BY THE PLEADINGS ON SEP¬ 
TEMBER 1, 1911, THE DAY THE BAR OF THE 
PROVISO FELL. (Definitions and Statute, pp. 9 
and 10.) 


Under the dictionary definition of a protest or contest, 
anything that imports an objection is seemingly within the 
proviso. Actually for a short time such a rule obtained 
both in this Court and in the Department. Therefore, at 
the outset we admit that the respondents’ Return is within 
the rule of the case of Alfred M. Stump, 39 Land Deci¬ 
sions of the Interior Department, 437 at 442. 


Briefly in the Stump case, a telegram of objection to the 
issuance of patent, filed within the two-year period, was 
held to be a “protest” or a “contest” within the proviso 
being the first of a series of steps that procured the Can¬ 
cellation of the entry by later Government contest. The 
early Stump case was overruled actually, by the later case 
of Alfred M. Stump, 42 L. D. 655, holding that the afore¬ 


said telegram was not a protest or contest, but that 


the 
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Commissioner’s order for hearing was the first step that 
counted in a Government contest. 

At the time the Proviso was passed the Secretary then 
construed the terms “protest” and “contest” to mean the 
technical land office proceedings so named. Under this 
ruling thousands of entries were patented that had been 
previously suspended upon informal objections filed within 
rhe two-year period. Several years afterwards and for 
a few years’ duration, the Proviso, interfering with the 
prosecution of carefully covered land frauds, discovered 
often years after final receipt had issued, began to be con¬ 
strued loosely and inaccurately, to mean that anything 
found in the record, no matter how informal the objection, 
it was a protest or a contest if ultimately a hearing was 
ordered: see Stump case above cited, 39 Land Decisions, 
437 at 442. It logically followed ultimately that in the 
case of Myrtie C. Traganza, 40 L. D. 300 where perhaps 
nothing at all was on file at the end of the two-year period, 
the Secretary held the proviso was without effect. 

After the early Stump case had been decided in the 
Department the transferee came into Court suing for a 
writ of mandamus. This case is known as the case of 
Fisher vs. Grand Rapids Timber Company 37 App. D. C. 
436. This Court in that case held the Secretary had juris¬ 
diction to determine whether a telegram was a contest 
and dismissed the writ. The transferee then filed a peti¬ 
tion with the Secretary of the Interior to reopen the case, 
suggesting that the current decisions in the Department 
under the proviso were erroneous. On the same day, De¬ 
cember 13, 1913, the Secretary of the Interior rendered the 
Stump decision, 42 Land Decisions, 566, and the Jacob A. 
Harris decision, 42 Land Decisions 611. In the Harris 
case we find that the Secretary of the Interior definitely 
overrules the so-called “middle period of construction” as 
shown by the Stump case, 39 Land Decisions 437, 442, and 


6 




! 


adopts as the “sound construction” the early decisions and 
regulations of the Department, which will appear later. 

In the case of Jacob A. Harris, 42 L. D. 611, decided 
December 13, 1913; a forest officer’s report had been filed 
within the two-year period but the Commissioner’s Order 
for the hearing did not issue until after two years from 
the issuance of final receiver’s receipt. The Secretary held 
that the bar of the proviso had fallen. In discussing the 
so-called early and middle periods of construction, the 
Secretary says: 

“In the course of time many cases involving the 
Proviso to Section 7 of the said Act were bropght to 
the attention of the Department in which the applica¬ 
tion of the principles announced in the early, and, as 
the Department now holds, sound, construction of the 
law , amounted to the passing to patent of fraudulent 
or otherwise illegal entries. Doubtless with the desire 
to protect the public domain from spoilation, perhaps 
overlooking the history of the law my predecessors 
have progressively modified the construction originally 
placed upon the Proviso until finally it was held in the 
case of Myrtie C. Traganza, 40 L. D., 300, that the 
Proviso to Section 7 of the Act of March 3, 1891, has 
no reference to proceedings by the United States, or 
its officers or agents in respect to entries of the classes 
therein specified.” (See this approved, Lane vs, Hog- 
lund, 244 U. S. 174, 179.) 

In the case at bar: 

It is admitted by the respondents’ return (Record pp. 
5-7) that the Government investigation was induced by the 
opponents of McDonald who filed certain affidavits char¬ 
acterized (Record p. 6) as “protests.” That the Govern¬ 
ment investigation was made upon the order of the Secre¬ 
tary: That the Commissioner’s Order for hearing in the 
Government contest was predicated upon the Special 
Agent’s four charges issued November 20, 1911. 
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It therefore follows that there was no Government con¬ 
test or protest pending until November 20, 1911, after the 
bar of the proviso fell, September 1, 1911: 


“And that a proceeding by the Government is not 
a pending contest or protest within the meaning of 
said proviso until either a hearing has been directed 
by the Commissioner of the General Land Office upon 
a sufficient and specific charge, or the entryman is re¬ 
quired by the Commissioner to make a showing of 
material fact, or to take some further action toward 
perfecting his claim.” Current Instructions of June 
4, 1914; 43 Land Decisions, 322. 

We see that the rule of the early Stump case, 39 L. D. 
437, no longer obtains. 

We also show that there was no private contest pending: 

The Respondents’ Return (Record pp. 5-7) merely states 
that three “affidavits of contest and protest” were filed 
within the two-year period, later called “protests,” but fails 
to show any action taken thereon that would show they did 
or were intended to initiate private contest or protest pro¬ 
ceedings, as opposed to Government proceedings. For ex¬ 
ample the Return (Record p. 5) said that— 

“On October 20, 1910, the Secretary of the Interior 
rendered his decision on said protests and contest. 
* * * and ordered a thorough investigation by a 

special agent. * * *” 

That the special agent made four charges (Record 
p. 6 ) “which said charges were those charges con¬ 
tained in the protests, * * * that were found upon 
the investigation aforesaid to be meritorious.” 

“That formal hearing * * * pursuant to an order 
passed by the Commissioner * * * November 20, 
1911, was had * * *” 
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Certainly here is not a private contest, a protest proceed¬ 
ing where the contestant proceeds according to the Rules of 
Practice (39 L. D. 395 and prior issues), has his applica¬ 
tion or affidavit allowed, conducts the adverse proceedings 
at his own expense and pays the costs, and procures the 
concellation of the entry; Graham vs. Great Falls, 76 Fed. 
808; Emma H. Pike, 32 Land Dec. 395; William H. 
Schmith, 30 L. D. 6; etc. j 

The decisions hold that filing documents that merely 
procure a Government contest or that are not “allowed,” 
not “served,” and do not themselves have adverse proceed¬ 
ings based thereon which result in the cancellation of the 
entry without expense to the Government, are not private 
contests or protests. 

The Act of March 3, 1891, 26 Stat. 1095, Proviso to 
Section 7, Congress says: 

“That after the lapse of two years from the date of 
the issuance of the receiver’s receipt upon the final 
entry of any tract of land under the homestead, tim¬ 
ber-culture, desert-land or pre-emption laws, or under 
this act, and when there shall be no pending contest 
or protest against the validity of such entry, the entry- 
man shall be entitled to a patent conveying the land 
by him entered, and the same shall be issued to him; 
but this proviso shall not be construed to require the 
delay of two years from the date of said entry before 
the issuing of a patent therefor.” 

These terms contest and protest are elaborated by the 
Supreme Court in Lane vs. Hoglund, 244 U. S. 174, as 
follows: 

“What, then, is the ‘pending contest or protest’ 
which is to exclude a subsisting entry from this Statute 
of Limitation and repose? Is it some proceeding 
which is begun, ordered, or set in motion in the interest 
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of another claimant or of the public, to test or deter¬ 
mine the validity of the entry? Or may it be a mere 
report, letter, or other communication, confidential or 
otherwise, which has not been and may never be acted 
upon, which may be neither known nor accessible to 
the entryman, or which may be so general, vague, or 
intemperate in its statements as not in itself to merit 
attention ?” 


The following definitions of the terms are contempo¬ 
raneous with the enactment of the Proviso and are still 
the standard: 


“The word Contest as here used shall be construed 
to be any adverse proceeding initiated under the Rules 
of Practice by a claimant for the purpose of securing 
the cancellation, or defeating the consummation of an 
entry on the ground of fraud, a failure to comply with 
the law, or a prior claim with the intent to secure title 
in the contestant, or any proceeding by any person 
under the provisions of the Act of May 14, 1880.” 

“The word Protest as here used shall be interpreted 
as meaning any proceeding by any person who under 
the Rules of Practice seeks to defeat an entry, on the 
ground that the entryman is guilty of fraud either 
actual or constructive in connection therewith, or has 
failed to comply with the law’ or the rules of the De¬ 
partment, governing the same, or that there was, at 
the time he claims that his rights attached, a claimant 
for the land desired to be entered, having prior rights 
or superior equities, thereto.” 

Both definitions are found in the Circular of May 8, 
1891, 12 L. D. 452, 453. Even this definition requires 
further definition, because in both paragraphs the term 
“proceeding” is inserted: 
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“In these Instructions of July 1, 1891, 13 L. D. 1, 3, 
the Secretary says: ‘The word “proceedings” as used 
herein and in the Circular of May 8, 1891, 12 L. D. 
450, will be construed as any ACTION , order 6r judg¬ 
ment had or made in your office cancelling an entry, 
holding it for concellation, or which requires some¬ 
thing more to be done by the entryman to duly com¬ 
plete and perfect his entry, and without winch the 
entry would necessarily be canceled.’ ” Hoglund vs. 
Lane, 244 U. S. 174. 

Therefore, a private “protest” or a “contest” is the “pro¬ 
ceeding,” not a mere objection or request for investigation. 
In the words of the Supreme Court, 244 U. S. at 178, the 
private contest or protest is a proceeding where the com¬ 
plaint “is intended to be made and is made” the basis of the 
adverse proceeding that cancels the entry. 

In the case of Jacob A. Harris, 40 L. D. 611: 

“Upon mature consideration, the Department is 
convinced that a contest or protest, to defeat the con¬ 
firmatory effect of the proviso, must be a proceeding 
sufficient in itself to place the entryman on his defense 
or to require of him a showing of material fact when 
served with notice thereof; and, in conformity with 
the well-established practice of the Department, such 
a proceeding will be considered as pending from the 
moment at which the affidavit is filed, in the case of a 
private contest or protest, or upon which the Commis¬ 
sioner of the General Land Office, on behalf of the 
Government requires something to be done by the 
entryman, or directs a hearing upon a specific charge.” 

But the Harris case specifically points out there must be 
an actual private contest “proceeding” pending before there 
is a first document to relate back to. The point is that a 
true contest or protest affidavit is an “application” to con¬ 
test or to protest, which must be “allowed” before there is a 
pending proceeding. 
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The starting of a private protest or contest proceeding 
is the function of the Land Department, the same as the 
starting of a Government proceeding. Here the respondents 
(Record p. 5) show that the “allowance” or “decision” 
upon the three affidavits (Record p. 5) was of an “inves¬ 
tigation” not of a “hearing.” No affidavit or communi¬ 
cation filed by an individual can “start” a private protest 
or a contest. It requires the “allowance” of the contest 
or an “order” directing the proceedings to constitute a 
protest or a contest. If it is not “allowed” it is not a pro¬ 
test or a contest. 

In the case of John R. Dickerson, 35 Land Decisions, 69, 
the Secretary denied the allowance of a private contest 
affidavit in a case where the Government was investigating 
the entry, the Secretary says: 

• 

“The act of May 14, 1880 (20 Stat., 140), contest 
statute * * * does not give an absolute right to 

contest an entry, nor take from or qualify the power 
and authority conferred by the organic act upon the 
land department * * * to determine whether a 

contest against an entry should or should not be al¬ 
lowed.” 

It is, therefore, not sufficient to allege that these three 
documents were filed, they must allege as provided by the 
Rules of Practice (see 39 L. D. 395, or any prior issue) 
that the alleged affidavits of contests or protest were al¬ 
lowed and adverse proceedings thereon were pending. 

The affidavits must be intended to be and actually must 
itself be the basis of an actual proceeding: 244 U. S. 178. 

The Return as a minor matter is defective in failing to 
allege that these so-called “affidavits of Contest and Pro¬ 
test,” or “protests” were served upon McDonald. A fail- 
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ure to serve within a reasonable time (thirty days accord¬ 
ing to the Rules of Practice, 39 L. D. 395 and previous 
issues), results-in abatement. Even actual proceedings, both 
Government and private, abate if the service is! not in 
a reasonable time; Instructions of July 1, 1891 (13 L. D. 
1,3); Jacob A. Harris, 42 L. D. 611, 614; Henry! v. Pro- 
voto, 29 L. D. 423; A. J. Wolfe, 29 L. D. 625; etc. In 
Henry v. Provoto, 29 L. D. 423, after hearing had been 
ordered there was a defect of service and new service un¬ 
duly postponed. The Secretary held that the entry was 
confirmed under the Proviso although the hearifig was 
timely ordered but notice was not actually served within a 
reasonable time. Of course, there was no effort in the 
Return to show service of these “affidavits of contest and 
protest” or “protests,” except that Government hearing was 
had. 

We could continue to show that no part of the expense 
was met by the opponents of McDonald, the Government 
hearing, therefore, on this ground alone this was not a pri¬ 
vate contest or protest. 

Finally in the early decisions pronounced “sound”! in the 
case of Jacob A. Harris, 42 L. D. 611, and with n6 cases 
to the contrary, it is held that the mere filing of a private 
contest or protest affidavit is not a pending contest pro¬ 
ceeding within the proviso. In Henry C. Nelson, 13 Land 
Decisions 458, the Government investigation was held in 
effect to close the door to annul all effort at private contest, 
and if any are filed they cannot be allowed. In this case 
the contest affidavit was actually filed within the two-year 
period after the issuance of final receiver’s receipt, but it 
was not “allowed” or served. The Government, after a 
full investigation, brought its proceedings but the Com¬ 
missioner’s order was issued too late to prevent the bar of 
the statute so far as the Government contest was concerned. 
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being issued more than two years after final receiver’s re¬ 
ceipt had issued. It was strenuously urged that an appli¬ 
cation to contest having been filed within the two-year 
period, the Government proceedings could be dismissed and 
the private contest affidavit be allowed. It was also con¬ 
sidered whether or not the filing of the application or affi¬ 
davit of contest satisfied the proviso, and whether upon the 
filing of such application to contest or contest affidavit there 
was not pending a “proceeding” within the two-year period 
although it was not and could not be allowed. The Depart¬ 
ment held that no contest nor protest was pending within 
the two-year period and that the Government contest was 
also abated. That the private contest could not be allowed 
where the Government had assumed the case. Specifically 
regarding the application to contest, the Secretary says: 

“Such a mere application to contest which has not 
been allowed by your office or by the Department, 
which it would be contrary to the rules and precedents 
of the Land Department to allow, and which conferred 
no rights upon the applicant, could not be considered 
a ‘contest or protest against the validity of the entry’ 
such as would prevent its confirmation under the 
proviso to the 7th section of the act.” 

This rule of Henry C. Nelson, 13 Land Decisions 458, is 
the same as in United States vs. Child, 15 L. D. 553; Ca- 
pelli vs. Walch, 12 L. D. 334; Weyher vs. Smith, 13 L. D. 
489; Byndall vs. Pruden, 13 L. D. 527; and numerous 
other cases. 

A good reason why a private proceeding could not be 
allowed in the present case is shown in the case of Howe 
v. Parker, 190 Fed. 739, where it is held that a homesteader 
has a property right in the rule against second or succes¬ 
sive contests. In that case an entry was allowed after con- 
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test but lost after another contest on the same issue. The 
second contestant receiving patent, was held by the Court 
to be a trustee for the original entryman, solely on the lack 
of authority to order successive contests. Consequently a 
proceeding based upon such an affidavit of contest bringing 
up identical issues would not be “valid” (Alfred Mi Stump, 
42 L. D. 566), “material” (Jacob A. Harris, 42 L. £>. 611); 
or “sufficient” (Instructions 43 L. D. 322). 

Therefore there was no private contest or protest pro¬ 
ceeding but only a Government proceeding: The Commis¬ 
sioner’s order for hearing was issued under Section 3 of the 
Circular of January 19, 1911, 39 L. D., 458, relating solely 
to Government contests, the charges being formulated from 
the special agent’s report of June 18, 1911. (Record pp. 
3, 6 and 11.) The Hearing was conducted by the Govern¬ 
ment lawyers at Government expense and in accordance 
with the regulations appertaining to Government hearings. 
(Rec. p. 12.) Upon McDonald’s appeals from the Com¬ 
missioner, the Secretary held that the case was a Govern¬ 
ment contest (Rec. pp. 11 and 12.) 

It therefore follows that the rule of this Court in Hog- 
lund vs. Lane, 44 App. D. C. 310 (see p. 28) and Newton 
vs. Lane, 47 Wash. Law Rep. 278 apply (see p. 19) that 
if the effort of the Secretary is to cancel the entry upon 
a Government contest, he must show that the Commis¬ 
sioner’s Order for hearing was at the end of the two-year 
period after the issuance of final receiver’s receipt, not 
afterwards as here shown. j 
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THE PATENT ISSUED TO MCDONALD’S OP¬ 
PONENTS IS VOID AND THIS COURT MAY 
DISREGARD IT. 

We only mention the fact without comment, that the 
respondents without awaiting the decision of this Court 
upon this appeal, issued a patent to McDonald’s op¬ 
ponents. We believe and the decisions show that the 
action is void and is entirely without legal effect, and the 
patent may be disregarded. 

It is a general rule many times applied, in this Court 
and in the Supreme Court of the United States, that 
merely withholding patent where the right to patent 
is immediate, does not withhold title; Wright vs. Rose- 
berry, 121 U. S. 488; Bothwell vs. Bingham County, 237 
U. S. 642. In such cases a patent is a mere additional 
assurance of title; Deseret Salt Company vs. Tarpey 142 
U. S. 241. In Stimson vs. Rawson, 62 Fed. 426, after 
citing numerous cases, the Court says: 

“The vested right to a patent for public land is 
equivalent to a patent issued.” 

This Court holds that the issuance of patent by the 
Department after the right to issue it to another or to 
cancel the patent certificate has ended, is a purely minis¬ 
terial or clerical act; Garfield vs. Goldsby, 30 App. D. C. 
183; Ballinger vs. Frost, 30 App. D. C. 165; Hoglund 
vs. Lane, 44 App. D. C. 310; and Newton vs. Lane, 47 
Wash. Law Rep. 278. 

In the present case we will show that, not only is there 
a right to the immediate issuance of a patent, that this 
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duty is ministerial and that there is no jurisdiction to do 
anything else; but that there is the interposition of the 
specific intention of Congress, the disregard of which 
makes such acts undertaken against the will of Congress 
void and without legal effect. 

Without reciting the facts, these cases specifically hold 
that the proviso creates not a mere personal privilege but 
a rule of property hence gives the entryman a property 
right in the land; Hoglund vs. Lane 44 App. D. C. 310; 
Newton vs. Lane, 47 Wash. Law Rep. 566; and Gildner 
vs. Hall, 227 Fed. 704. 

We also know that the Supreme Court says that where 
an entry is confirmed under the Proviso 

i 

“There is no room for the exercise of discretion or 
judgment.” Lane v. Hoglund, 244 U. S. 174. 

We will now show that according to the decisions any 
other act than the issuance of patent, where an entry is 
confirmed by the Proviso is without legal effect, conse¬ 
quently without jurisdiction, contrary to the will of Con¬ 
gress and void. 

We have seen in the present case that after the bar of 
the proviso had fallen, the Department proceeded to order 
a Government Contest, to cancel the entry as to 40 acres 
and to issue patent to another. If the first act of order¬ 
ing the hearing is without jurisdiction and contrary to the 
will of Congress all subsequent acts are. 

In Alfred M. Stump, 42 L. D. 566, we have seen that 
the entry had been held for cancellation and that Court 
action had failed, then the Secretary reopened the case. 
In deciding for Stump, the Secretary did not merely state 
that the telegram was not a protest and that until the 
Commissioner ordered the hearing the contest was not 
pending, but as was entirely necessary, the Secretary held 
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that the right to prosecute a case where the bar of the 
proviso was raised as a defense was jurisdictional and 
that where an entry is confirmed under the Proviso, there 
remains but a single ministerial duty of issuing a patent 
and that the Department is functus officio to do other¬ 
wise. That any other action such as starting a contest 
(or issuing a patent to another) is without legal effect. 

Alfred M. Stump, 42 L. D. 566, 567: 

“In the absence of a valid contest or protest, the 
Secretary on that date became FUNCTUS OFFICIO 
SAVE FOR THE SINGLE MINISTERIAL ACT 
OF EXECUTING AND DELIVERING A PAT¬ 
ENT TO THE ENTRYMAN OR HIS ASSIGNEE 
it would follow that the notice of hearing, the hear¬ 
ing before the local officers, and all the subsequent 
proceedings in the General Land Office and in this 
office WERE WITHOUT LEGAL EFFECT FOR 
WANT OF JURISDICTION.” 

There is no jurisdiction to order a hearing. George 
Judicak, 43 L. D. 246: 

“* * * the bar of the statute of March 3, 1891, 

had then fallen, and the Commissioner was without 
jurisdiction to order such action.” 

In Lane vs. Newton, 47 Wash. Law Rep. 278; the facts 
showed that after an entry was held for cancellation upon 
a proceeding started more than two years after the issu¬ 
ance of final receiver’s receipt, the proznso was held to 
have confirmed the entry and it was approved for patent 
but patent was withheld. A suit was started in the 
United States Court for Western Washington, to cancel 
the final certificate and receipt on the ground of fraud. 
It was contended the writ should not issue for several 
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reasons: that the issues were being tried elsewhere; that 
the final receipt was procured by fraud; and that the Sec¬ 
retary could not be compelled to issue a patent that would 
be annulled by a subsequent Court action. The case was 
put squarely upon the jurisdictional grounds and was 
so decided. In ordering the writ, this Court said : 

“In the Hoglund Case, construing the statute, we 
said: ‘It is clear that the above proviso is jurisdic¬ 
tional in its operation, and fixes a limitation beyond 
which the Secretary is without jurisdiction to question 
the right of an entryman to his patent. We are not 
estopped to construe the act by a departmental con¬ 
struction of it in this case. It is urged by coupsel for 
the Government that it is merely a statute of limita¬ 
tions, and the petitioner waived its benefit by failing to 
take timely advantage of it. It is not a mere statute 
of limitations, which relates to and affects procedure, 
and could, therefore, be waived. It is a statute of 
repose affecting and settling the title to real estate. 
It establishes a limitation within which the Govern¬ 
ment or a private individual may by protest or con¬ 
test challenge the title of an entryman. When ttye time 
expires, the right ceases.’ ” 

“We there (Hoglund Case) held the limitation was 
jurisdictional, and a bar to any action by the depart¬ 
ment against an uncontested entry, after the lapse of 
two years, and that nothing remained for the depart¬ 
ment but the mere ministerial act of issuing a patent." 

“The act indicates a clear intention on the part of 
Congress to fix a limitation upon the jurisdiction of 
the Land Department for any reason whatever to ques¬ 
tion the validity of an entryman’s right to a patent, 
and a like limitation within which the patent may be 
annulled in a court of equity having jurisdiction of the 

_ . _ yy 

res. 

“But the question here is one of power. If the 
Land Department is without jurisdiction to act in the 
premises, fraud will not confer jurisdiction. ; The 
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Congress has seen fit, at the termination of the two- 
year limitation after the issuance of a final receipt, 
if no contest or protest has been directed against the 
entry, to transfer jurisdiction of the whole subject 
matter from the department to the courts. A mere 
declaration of fraud cannot restore the jurisdiction 
after it has been lost by the running of the statute 
of limitations. To resume jurisdiction in such a case 
recourse must be had to proceeding in equity, a juris¬ 
diction not possessed by the Land Department. The 
action here is not to perpetuate a fraud or to compel 
the performance of an act which would have that 
result. It is to compel the performance of a mere 
ministerial act imposed by statute. If fraud in fact 
exists, it can be remedied in the courts as Congress 
has expressly directed 

If we had a case upon another matter and desired to 
find language showing the accomplishment of acts without 
legal effect and void, we could not elsewhere have been 
able-to select better general language expressing reasons 
why such a document as that issued McDonald’s opponents 
can be without legal effect and void. 

To show that such a document is void we again start 
with the Secretary’s own language. In the Case of W. E. 
Moses Land, Scrip and Realty Company, 34 L. D. 458, 
the Secretary refused to approve a forest lieu selection 
under the Act of June 4, 1897, 36 Stat. 35, made after the 
passage of the repealing act of March 3, 1905, 33 Stat. 
1264, although the deed to the United States was filed be¬ 
fore the repealing act, and although repealing act excepted 
various contracts, pending selections and rights and gave 
the right or reselection to certain rejected selections. Not¬ 
withstanding the broad powers conferred upon him by the 
repealing act, the Secretary said if he approved the selec¬ 
tion and issued a patent thereon it would be a mere nullity 
and void. On page 461 the Secretary says: 
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“Congress has plenary power over the subject of 
disposals of public lands, and the Land Department 
is without authority to dispose of public lands unless 
granted to it by Congress. If it assumed to do so, 
patents to lands issued without authority of law would 
be mere nullities, conveying no title.” 

That case is far weaker than the present case. Here 
at the end of the two-year period, if no contest or protest 
is pending, the Secretary, to use his own language, “is 
functus officio except for the single ministerial duty of 
issuing a patent.” In the Moses case, the repealing statute 
actually conferred broad discretionary authority to deter¬ 
mine what “contracts” or rights were excepted by the re¬ 
pealing act, yet the Secretary says if he issued the Moses 
patent it would be of no legal effect and void. 

As the Secretary himself says, in the Moses Case, supra, 
page 461: 

i 

“As held in Burfenning vs. Chicago, St. Paul, etc., 
Ry. Company (163 U. S., 321, 323) : 

“ ‘The action of the Land Department cannot over¬ 
ride the express will of Congress, or convey away 
public lands in disregard or defiance thereof. Smelt¬ 
ing Company vs. Kemp, 104 U. S. 636, 646; Wright 
vs. Roseberry, 121 U. S. 488, 519; Doolan vs. Carr, 
125 U. S. 618, 625; Davis Adm’r vs. Weibold, 139 
U. S. 507, 529; Knight vs. Land Assn., 142 U. S. 161, 
176; Morton vs. Nebraska, 21 Wall. 660, 674.’ 

“The argument based upon the supposed hardship 
and injustice, * * * is a proper one to be ad¬ 

dressed to Congress, not to the Land Department, 
which has no longer any power. * * * No doubt 
Congress will afford a remedy. * * *” 

In the case of Garfield vs. Cartfield, 31 App. D. C., 345, 
this Court refused to require the delivery of a patent in 
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part for unsurveyed land, hence void. This Court fol¬ 
lowed and quoted from several decisions holding patents 
void and without legal effect where against the will of 
Congress, proceedings in the Land Department culminated 
in the issuance of a patent. Such patents— 

“Transfer no title, and may be challenged in an action 
at law. In other words, the action of the Land De¬ 
partment cannot override the expressed will of Con¬ 
gress, and convey away public lands in disregard or 
defiance thereof.” 

In Morton vs. Nebraska, 21 Wall. 660, saline lands, 
within Nebraska were reserved by Congress for the future 
state. The law required the surveyors to note the loca¬ 
tions of salt springs and salines, which were thus reserved. 
Such notices were not transmitted to the Register of the 
Land Office as provided by law. However, several patents, 
importing adjudications, were issued by the Land Depart¬ 
ment that included saline lands and the same were held void 
for the want of jurisdiction. 

Several of the cases later are to the same effect, none are 
stronger than the present actual direction to the Secretary 
to issue a patent to the entryman of a “confirmed” entry 
under the proviso. Of course, the usual rule is that the 
Courts will as against collateral attack presume that a 
patent is valid: see Smelting Company vs. Kemp (104 
U. S. 636, 646). In Burfenning vs. Chicago Railroad 
Company (163 U. S., 321, 323) where the patent, as here, 
was issued against the expressed language and will of Con¬ 
gress, the Court refused to consider the patent secure 
against legal attack in a collateral proceeding. 

“The patent does not preclude this Court from con¬ 
struing the Act of 1866, nor does it preclude an in- 
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quiry by the Court whether the patent was issued 
without authority or against the expressed will of 
Congress, as manifested in the Statute. * * * If it 
were so issued, it is the duty of the Court to give no 
weight to it. 

Beley vs. Naphtaly (169 U. S., 353, 356)j, 

“In establishing these particulars, the judgment of 
the Department upon matters properly before it, is 
not assailed nor is the regularity of its proceedings 
called into question; but its authority to act at all is 
denied. 

Smelting Company vs. Kemp (104 U. S., 636). 

The following cases establish this beyond challenge: 
Polk vs. Wendell (9 Cranch 87) ; Patterson vs. Winn (911 
Wheat, 380, 388); Hoofnagel vs. Anderson (7 Wheat 
212) ; Smelting Company vs. Ray (104 U. S., 657) ; Min- 
tor vs. Crommelin (18 How. 87); Doolan vs. Carr (125 
U. S., 618); Curtner vs. U. S. (149 U. S. 663, 675); 
Easton vs. Salisbury (21 How. 426, 428); Soddard vs. 
Chambers (2 How. 284, 317); Marsh vs. Nichols (128 
U. S., 605, 610); Anthony vs. Jasper (101 U. 693, 
699); Riechert vs. Felps (6 Wall. 160); Best vs. Polk 
(18 Wall. 112); Railway Company vs. Smith (9 Wall. 
95); French vs. Fryan (93 U. S., 169, 173); Silver vs. 
Ladd (7 Wall. 219) ; Meander vs. Morton (11 Wall. 442) ; 
Deweese vs. Reinhard (165 U. S., 386); Mahan vs. Har¬ 
wood (112 U. S„ 354, 358); U. S. vs. S. P. (146 U. S., 
570); Lake Superior Company vs. Cunningham (155 
U. S., 354); U„ S. vs. Stone (6 Pet. 671); Mullan vs. 
United States (118 U. S., 271, 278); Knight vs. Land As¬ 
sociation (142 U. S., 161, 176); U. S. vs. Arredodo (6 
Pet. 671); Rubber Company vs. Goodyear (9 Wall. 788, 
797); Boardman vs. Reed (6 Pet. 328); White vs. Bum- 
ley (20 How. 325); Northern Pacific vs. Colburn (164 
U. S., 383, 387); Wright vs. Rosburg (212 U. S., 488); 
Burfenning vs. Chicago Company (163 U. S., 321); Sher- 
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man vs. Buick (93 U. S., 209, 216) ; Lee vs. Johnson (116 
U. S., 48, 49); Brush vs. Ware (15 Pet. 93, 105); Noble 
vs. Union River Logging Company (147 U. S., 165, 173) ; 
Rice vs. Ry. Company (1 Black 358, 375); New Orleans 
vs. U. S. (10 Pet. 662, 730-731); Wilcox vs. McCamell 
(13 Pet. 498, 509); Leavenworth Ry. vs. U. S. (92 U. S., 
733); Newhall vs. Sanger (92 U. S., 761); Steel vs. Smelt 
Company (106 U. S., 447) ; Kansas Pacific vs. Dunmeyer 
(113 U. S., 629, 642); Reynolds vs. Iron Silver Mining 
Company (116 U. S., 687) ; Spencer vs. Lapsley (20 How., 
264, 272); Field vs. Seabury (19 How. 323, 324); and 
Fluentes vs. U. S. (22 How. 443, 459). 

It will be noticed that in our argument on this point 
all we have to do is to let the Secretary and the Courts 
speak. 

If, as the Secretary himself says, he “is functus officio 
except for the single ministerial duty of issuing a patent, 
and all other proceedings are without jurisdiction and zvith- 
out legal effect, does this rule apply only to the Commis¬ 
sioner’s Order and the decisions upon the contest alone? 
Certainly not. The subsequent cancellation of the entry 
and issuance of patent are equally without legal effect be¬ 
cause zvithout jurisdiction, and because done by an officer 
who admits he is functus officio. 

It therefore follows that the patent issued to McDonald’s 
opponents is void and should be disregarded by this Court. 

C 

THE RESPONDENTS CANNOT PLEAD THEIR 
OWN ACT RENDERING COMPLIANCE WITH 
THE WRIT IMPOSSIBLE AS A REASON WHY 
MANDAMUS SHOULD NOT ISSUE. 

In the case of Knight vs. Ballinger, 35 App. D. C. 429, 
it appeared that, there as here, after a decision had been 
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rendered by the Supreme Court of the District of Colurn 
bia and prior to a decision of the Court of Appeals upon 
appeal, the respondents issued patent to the petitioner’s op¬ 
ponent. This action was specially set up by way of sup¬ 
plementary statement as a new defense against the issuance 
of the writ. This Court, however, declined to consider 
this as any ground for defense at all and held that the 
respondents could not plead impossibility of performance, 
when the impossibility was the result of the respondents’ 
own act. 

i 

i 

D | 

THE VARIOUS DECISIONS RENDERED BY; THE 
RESPONDENTS CANNOT ESTOP THIS 
COURT FROM DETERMINING FOR ITSELF 
WHETHER THERE WAS A CONTEST OR 
PROTEST PENDING WITHIN THE TWO- 
YEAR PERIOD. 

1 

I 

In the Demurrer to the Replication filed by the Respon¬ 
dents, on page 15 of the record, we find the first assign¬ 
ment to be the following: 

I 

“1. That as set forth in the return and not denied 
in said replication, the Secretary of the Interior when 
the cause of controversy was before him for con¬ 
sideration, found, held, and determined as matter of 
fact and law that a good and sufficient protest within 
the meaning and purpose of the proviso to section 
7 of the act of March 3, 1891, was filed and was 
pending in said case at the lapse of two years from 
date of issuance of receiver’s receipt upon final entry, 
and that the determination of that question is, and 
was, exclusively within the jurisdiction of the respon- 
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dents, and is not subject to review by the courts in 
any direction proceeding such as mandamus.” 

Is the position taken by this Court in the case of Fisher 
vs. Grand Rapids Timber Company, 37 App. D. C., 436, 
still in effect? In that case this Court declined to pass 
upon the Stump case, supra, and whether a telegram was a 
protest or contest, upon the ground that the said Proviso 
created not a ministerial duty but a discretionary jurisdic¬ 
tion, which included the right to define the limits of his 
own power and duties, says: 


“Whether or not the letter and telegram consti¬ 
tuted a protest within the terms of the statute was a 
matter calling for a decision on the part of the Sec¬ 
retary, the same as is required in passing upon the suffi¬ 
ciency of the pleadings in any controversy arising be¬ 
fore him. In the determination of this question the 
Secretary may have been mistaken in holding it suffi¬ 
cient to constitute a technical protest within the rules 
and precedents of the Land Department, but any at¬ 
tempt on our part to review his action in this proceed¬ 
ing would be to convert a writ of mandamus into 
a writ of error. It was within his judgment to deter¬ 
mine the sufficiency of the protest, or whether it, in 
fact, constituted a protest at all; and having decided 
that it did, it is beyond our power to review his de¬ 
cision. * * * 

“It will not do in this proceeding to say that it did 
not amount to a protest under the law. That was 
for the Secretary to decide. There is no way open 
for us to determine this question without exceeding 
our jurisdiction and reviewing the lawful acts of the 
Secretary of the Interior in the due exercise of his 
authority to administer the laws relative to the dis¬ 
position of the public lands of the United States.” 
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In the case of Hoglund vs. Lane, 44 App. D. C. 310, 
the facts were as follows: 

The Secretary of the Interior, 43 L. D. 538-540, ren¬ 
dered an adjudication to the effect that since Hoglund had 
not been complying with the law at the date the Klamath 
National Forest was created, this Forest Reserve was an 
adverse claimant and as an adverse claim, the withdrawal 
attached upon the proof of Hoglund’s delinquency at that 
date. Further proceedings are not shown in the Depart¬ 
ment by the reports. However, it appears from this Court’s 
decision that the attorneys for Hoglund were late in bring¬ 
ing up the question of the Proviso and it was urged that 
Hoglund had lost the benefit of it on this account. At all 
events, Hoglund brought a petition in the Supreme Court 
of the District of Columbia, for a writ of mandamus which 
was denied by the Supreme Court on the ground of the 
case of Fisher vs. Grand Rapids Timber Company, $upra. 
Upon appeal to this Court, the Supreme Court of the Dis¬ 
trict of Columbia was reversed. The Supreme Court of 
the District was reversed, therefore, for applying and fol¬ 
lowing the Grand Rapids Timber Company case and rule. 
Specifically this Court without mentioning the Grand 
Rapids Timber Company case, supra, overruled the prior 
holdings of this Court upon the effect of the proviso upon 
the jurisdiction of the Department of the Interior, holding: 

First, that the proviso is jurisdictional and if no contest 
or protest was filed within the period fixed by the statute, 
the Secretary of the Interior is without jurisdiction to do 
other than issue a patent and the remaining duty ldft in 
the Secretary- to issue the patent was a ministerial duty 
that could be enforced by this Court. I 

Second, that the jurisdiction of the Secretary of the 
Interior being purely ministerial, his decision upon the 
scope of his own authority and upon the issues involved in 
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the case, does not estop this Court from construing the 
pro?•iso itself. 

Third, that the proviso is not a mere personal privilege 
which can be waived, but is a law of Congress limiting 
jurisdiction and a rule of property. 

Fourth, that an adverse claim, even that of the Gov¬ 
ernment Forest withdrawal, is barred unless asserted by 
a timely contest or protest proceeding within the two-year 
period of the proznso. 

Since the case of Hoglund vs. Lane, supra, reversed the 
Supreme Court of the District of Columbia, for following 
the Grand Rapids Timber Company case, supra, it would 
not be profitable to discuss here the broad underlying prin¬ 
ciple of the said Grand Rapids Timber Company case, for 
it no longer represents the rule of this Court in proviso 
cases. 

It is equally profitless to pursue or argue any principle 
or its contrary to its logical extreme. For example, by 
following the principle the Grand Rapids Timber Com¬ 
pany case, supra, alone, this Court would never bring to bar 
and require the performance of any duty by the Secretary 
of the Interior, the Secretary of the Treasury, 
the United States Treasurer or other officers of 
the United States. We know, however, that in 
numbers of cases this Court has directed the issuance of 
writs of mandamus and writs of injunction against the 
officers above stated. We, therefore, will start with con¬ 
crete cases where this Court and the Supreme Court of the 
United States here held that such writs, of mandamus and 
injunction, may issue, this being the proper way to present 
any such case; Hudson Water Company vs. McCarter, 
209 U. S. 349, 355. 
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In the following cases we find that at some point of time, 
all that remains of a discretionary power is a purely min¬ 
isterial duty to complete the records: j' 

Garfield vs. Allison, 30 App. 188; Griffin vs. U. S., 
30 App. 291; Romeo vs. Cortelyou, 26 App. 298; West vs. 
Hitchcock, 19 App. 333; Drake vs. U. S. 30 App; 312; 
Garfield vs. U. S., 30 App. 165; Daly vs. Macfarland, 28 
App. 552; Lane vs. Watts, 41 App. 139; Central Pacific vs. 
Lane, 46 App. 374; Darlington vs. Lane, 46 App. 465; Mc- 
Adoo vs. Ormes, 47 App. 373; Bryan vs. Curtis, 26 A^>p. D. 
C. 95 ; Jones vs. Rutherford, 26 App. D. C. 114; Roberts vs. 
Consaul, 24 App. D. C., 551; Sanborn vs. Maxwell, 18 
App. D. C. 245; and Kalffus vs. Siddons, 42 App. D. C. 
310. 

This Court in the case of Garfield vs. Goldsby, 30 App. 
at 183 says (mandamus issued against Secretary to compel 
erasure of cancellation notations and issuance of patent): 

“* * * When the judgment or discretion of an 

executive officer has been completely exercised in the 
performance of a specific duty, the act performed is 
beyond his review or recall, unless power to that ex¬ 
tent has also been conferred upon him (citing) : West 
vs. Hitchcock, 19 App. D. C. 333; U. S. vs. Schurz, 
102 U. S. 50; Garfield vs. U. S. 30 App. 165.” 

It may be stated that in this case that two years after 
the issuance of final receiver’s receipt the jurisdiction of 
the Land Department became purely ministerial with the 
single duty of issuing a patent which duty the courts will 
enforce: Lane vs. Hoglund, 244 U. S. 174. 

| 

The mere issuance of a patent where discretion is ended 
is purely a ministerial duty. In the case of Ballinger vs. 
Frost, 216 U. S. 240 (the facts stated pp. 35-36), the 
Court held, in requiring the issuance of patent, “The exe- 
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cution and delivery of a patent after the right to it is com¬ 
plete are the mere ministerial acts of the officer charged 
with that duty,” citing Barney vs. Dolph, 97 U. S. 652 
at 656; U. S. vs. Detroit Lumber Company, 200 U. S. 321 
at 352; Symonds vs. Wagner, 101 U. S. 260 at 261; and 
Stark vs. Starr, 6 Wall. 402. 

Suppose the Secretary carefully considers the matter and 
either doubts his authority or decides his duty is discre¬ 
tionary? 

There is the textbook principle, supported by numerous 
old cases, that the doubts and opinions of the officer as to 
his own jurisdiction under the law, will not prevent the 
writ of mandate from issuing. That principle was applied 
by this Court in the case of Humboldt Steamship Com¬ 
pany vs. Interstate Commerce Commission, 37 App. 266, 
278 (where the Commissioner refused to take cognizance 
of Alaska cases, and this Court compelled it to) : 

“There jurisdiction is expressly imposed by law, no 
amount of preliminary inquiry to determine that ques¬ 
tion can deprive the party injured by an erroneous 
ruling thereon of his right to have such ruling cor¬ 
rected, and, in the absence of any other legal remedy, 
he is entitled to the relief afforded by mandamus.” 

Both in Roberts vs. United States, 176 U. S. 221, and 
in Lane vs. Hoglund, 244 U. S. 174, the Court says that 
the statute may have to be interpreted yet the duty there¬ 
under may be ministerial. 

The Demurrer here urges that the Secretary having de¬ 
cided this matter, it is binding upon this Court: but which 
decision must be accepted by this Court is not specific in the 
Demurrer. The Secretary, on March 27, 1909 (Rec. pp. 
8-9) awarded the land to McDonald, and on April 5, 1917 
(Rec. p. 13), he entertained McDonald’s Motion to the 
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effect that the proviso required the immediate issuance of 
patent. Why one of the decisions adverse to McDonald 
in preference to these? 

This aside, the opinion of the Secretary of the Interior 
will not preclude the issuance of a writ of mandamus or 
estop this Court from deciding the facts and law for itself. 
The party entitled to the mandamus does not get the relief 
the law directs nor is law amended if the Secretary’s 
opinion is elaborate upon the reasons why his duty is dis¬ 
cretionary. 

In the following cases the position of the respondents, 
while treated with great respect by the Court did not con¬ 
trol the Court’s decision. In Lane vs. Watts, 234 j U. S. 
525 (statement of facts, p. 36); the respondents had previ¬ 
ously decided the following cases adversely to the claim¬ 
ants in 29 L. D. 44; 30 L. D. 97; 30 L. D. 497 ; 36 L. D. 
445 ; 37 L. D. 341; etc. The Court, however, notwith¬ 
standing these elaborate and carefully considered opinions 
of the Department of the Interior affirmed both the Su¬ 
preme Court and the Court of Appeals of the District 
of Columbia which rendered its decisions contrary to the 
decisions and to the positions of the respondents. 

In Noble vs. Union River Logging Company, 145 U. S. 
165 (injunction against the Secretary issued), the fallow¬ 
ing decisions show that the action of the Department was 
carefully considered, 8 L. D. 88; 19 Op. Att. Gen. 546 and 
12 L. D. 574. Yet the Courts did not accept the respon¬ 
dents’ decisions or position. 

Even the motive behind the Department’s ruling cannot 
override the fact; in the case of McBride vs. Schurz, 102 
U. S. 407 (facts stated post), the respondents were of the 
opinion based upon an investigation that the entryman was 
guilty of fraud. 
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In the case of Ballenger vs. Frost, 216 U. S. 240 (facts 
stated p. 35) the decision of the Department was not ac¬ 
cepted by the Court. In the case of Garfield vs. Goldsby, 
supra, the decision of the Department was not accepted by 
the Court. In the case of Hoglund vs. Lane, 44 App. 
D. C. 310, this Court did not adopt the Secretary’s opinions 
43 L. D. 528, 540, but said that it was not estopped to 
decide and to construe the case itself. In the case of Lane 
vs. Newton, 47 Wash. Law Rep. 278 at 279, this Court 
not only declined to accept the respondents’ contention that 
fraud had been committed by the petitioner, but on page 
279, zocnt behind the alleged charge of fraud and crit¬ 
icised the position of the respondents. 

We therefore find, from the mass of decisions, the fol¬ 
lowing principles, all of which are contrary to the respon¬ 
dents’ assignment, in the Demurrer to the Replication: 

1. That where the jurisdiction of the officer has been 
fully exercised except for the performance of a purely 
ministerial act, he can be compelled by writ of mandamus 
or mandatory injunction to perform the said act. 

2. Where, as in the present case, a contest or protest 
was not pending at the end of two years from the issuance 
of final receiver’s receipt upon final entry, the duty of 
the Secretary of the Interior is to issue patent, which duty 
is purely ministerial and jurisdictional and does not involve 
the exercise of judgment or discretion, and the Courts 
will compel performance. 

3. Where a case comes before the Court, in which the 
duty of the officer made respondent is alleged to be purely 
ministerial in character and not to involve judgment or 
discretion, it is the privilege of the Court to ascertain for 
itself all matters relating to the controversy and the Court 
is not required and therefore may or may not accept the 
statement, decision or position of the respondent, other- 
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wise no writ of mandamus or writ of injunction would 
ever issue against such an officer, where such officer chose 
to defend himself, by asserting his side of the case only. 

i 

E ! 

THIS COURT HAS NOT REFRAINED FROM IS¬ 
SUING A WRIT OF INJUNCTION OR A WRIT 
OF MANDAMUS BECAUSE OF ALLEGED IN¬ 
TERESTS OF ADVERSE CLAIMANTS EVEN 
IF THESE ADVERSE CLAIMANTS WERE AL¬ 
LEGED TOWNSITE CLAIMANTS. WHERE 
THE BAR OF THE PROVISO HAS FALLEN 
THE LAW RECOGNIZES NO ADVERSE 
CLAIMANTS. 

The second assignment of the Demurrer Record p. 15, 
reads as follows: 

“2. And that, as further appears on the fact of the 
pleadings, relators have the usual and ordinary rem¬ 
edy, if respondents have committed any error of law 
to their prejudice in a suit against the patentees of the 
land in controversy, after the matter will have been 
finally disposed of in the Land Department, in a Court 
of the Vicinage, to which the townsite claimants, in 
whose favor the respondents have here decided, will 
be parties; and hence are not entitled to the extraordi¬ 
nary remedy of mandamus.” 

One of the latest cases announcing a principle similar 
to this is the case of Hall vs. Lane, 47 Wash. Law Rep. 
50 at 51 (facts stated post): 

“There is another reason why the appellant has no 
standing in court. If Hall’s claim is sound he can, as 
soon as a patent has been issued to Kennedy, bring a 
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suit in equity to have the title impressed with a trust 
in his favor.” 

As in chapter D, we find that the rule of Hall vs. Lane, 
supra, might be extended to mean that every time a peti¬ 
tion for a writ of mandamus is filed and the respondent 
says there is an alleged adverse claimant, this Court would 
never issue a writ. Since we know this Court has issued 
such writs where there are adverse claimants, we apply 
again the rule of the Court in Hudson Water Company vs. 
McCarter, supra, and start with concrete cases. Since there 
is an alleged townsite in conflict with the land here claimed 
by McDonald, we will illustrate our point with cases where 
the adverse claimants have been cities and townsites. 

In McBride vs. Schurz, 102 U. S. 378, the Court allowed 
a petition for a writ of mandamus requiring the delivery of 
a patent to a homestead entryman where the city of Grant s- 
ville existed upon the homestead entry, also where the re¬ 
spondent claimed that the homestead entry was fraudulent. 
The Court, however, said patent must be delivered, but 
“A Court of Chancery can give * * * relief to the 

city as soon as a patent comes into his possession, or per¬ 
haps before.” The Court also said that the United States 
could then sue also for the cancellation or annulment of 
the patent. Here were two vital adverse interests, interest 
of a city and the interest of the United States. Yet the 
writ issued. 

In Ballinger vs. Frost, 216 U. S. 240, affirming 30 App. 
D. C., 165, in the statement of facts the Court says: “The 
Secretary alleged * * * that the land had then, and 

prior to its selection by the petitioner, been in urban oc¬ 
cupancy, * * * that the inhabitants had expended large 
sums in building upon and improving their sites. * * *” 
Here was plainly a case of prior townsite occupancy ad¬ 
verse to the petition and yet both this Court and the Su- 
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preme Court allowed the petition directing the issuance of 
patent adverse to the United States and the town of Mill 
Creek. 

Probably the most sweeping case of this nature is the 
case of Lane vs. Watts, 234 U. S. 525, 58 L. Ed. 1440 and 
on rehearing 235 U. S. 17; affirming 41 App. D. C. 139. 
In this case the petitioner required the filing of a plat 
of survey that would vest the legal title to a tract of land 
of approximately 100,000 acres, also an injunction to re¬ 
strain the Secretary from patenting land to others. The 
Secretary had rendered several decisions adverse to the 
petitioner and alleged that the area was in the occupancy 
of large numbers of mineral land, homestead and town- 
site claimants, as well as an alleged prior Spanish Grant 
and confirmation thereof and a statutory withdrawal. If 
ever there was a case where the presence of adverse claims 
alone would move the Court to decline to use its process 
upon the Secretary of the Interior, this was such a case. 
However, Congress had placed the duty upon the respon¬ 
dents to file the plat that would vest title and had not 
committed the care of the rights of the adverse claimants 
to the Secretary but, as stated in McBride vs. Schurz, such 
care was committed by the law to the Courts. Every con¬ 
tention was squarely before the Court and squarely an¬ 
swered (U. S. Report), p. 540. 

“This disposes of the contentions of appellants that 
this is a suit against the United States, or one for the 
recovery of land merely, or that there is a defect of 
parties * * *, or that the suit is an attempted direct 
appeal from the Interior Department. * * *” 

235 U. S. 17, 23, as to adverse claimants: 

“But which is the superior claim we cannot con¬ 
sider or decide.” 
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Frequently before this Court there have been attempts on 
the part of respondents to avoid the issuance of a writ 
of mandamus where the only duty remaining is to pay 
over a sum of money and an attorney or other person has 
sought by Court process of mandamus to procure the war¬ 
rant because of a lien held thereon. In the case of McAdoo 
vs. Ormes, 47 App. D. C. 364, this Court held that the 
United States was a mere stakeholder not at all interested 
in the ultimate disposition of the funds and the officer of 
the United States had no authority to attempt to inter¬ 
pose his own views as to the proper disposition of the war¬ 
rant. The following cases are also in accord: 

Sanborn vs. Maxwell, 18 App. D. C. 245; Roberts vs. 
Consaul, 24 App. D. C. 551; Jones vs. Rutherford, 26 App. 
D. C. 144; Bryan vs. Curtis, 26 App. D. C. 95. 

It therefore appears that where the petitioner shows a 
positive duty on the part of the Secretary of the Interior to 
perform a purely ministerial act which he seeks to have 
performed, the adverse claims of the United States and of 
other persons which Congress has not committed to his 
care, cannot be pleaded in defense of his refusal to act. 
In the report of the case of Lane vs. Hoglund, 61 L. Ed. 
1066, we call attention to the ground alleged in the Re¬ 
spondents’ brief, why the Supreme Court should reverse 
this Court: “The Courts of the District are without juris¬ 
diction because the United States is the real party defen¬ 
dant and cannot be sued.” Congress had not, however, 
saved to the Secretary the protection of the Government’s 
interests. 

One of the principal arguments before this Court in the 
same case, Hoglund case, 44 App. D. C. 310, was that the 
land in question had been withdrawn for a National For¬ 
est and consequently the United States appeared before the 
Court as the adverse claim because the Forest withdrawal 
attached to the land during the entryman’s non-compliance. 
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This Court then said that the Forest withdrawal -was noth¬ 
ing if not adverse, but nevertheless there was a specific duty 
on the part of the Secretary to issue the patent, unescap- 
able by that allegation. 

Returning specifically again to the matter in issue We call 
attention to the most recent decision of this Court in the 
case of Lane vs. Newton, 47 Wash. Law Rep. 278 at 280. 
The respondents had there set up various reasons for not 
performing, including the charge of fraud. This Court 
there said that if no contest or protest was pending within 
the two-year period, the declaration of fraud will not re¬ 
store the jurisdiction of the Interior Department after it 
has been lost after the running of the statute of limitation. 
That Congress had committed such matters to the courts. 

The sole remaining question therefore is whether under 
this statute of limitation the proviso to the seventh section 
of the Act of March 3, 1891, 26 Stat. 1095, 1099, snakes 
an exception in favor of adverse claimants if their cases 
have been barred by the statute, and whether the jurisdic¬ 
tion of the Department is restored by the alleged presence 
of an adverse claim. The case of Lane vs. Newton, supra, 
quotes from Hoglund vs. Lane, supra, and shows that the 
jurisdiction is not so restored: 

See page 279, “It establishes a limitation within which 
the Government or a private individual may by protest or 
contest challenge the right of the entryman, when the time 
expires the right ceases In other words, at the end of 
the two-year limitation, if no contest or protest has been 
filed, there is no adverse claimant either the United States 
or an individual because in the Interior Department they 
have lost their right to protest. There is no longer any 
adverse claimant recognized by law. 

We do not challenge Hall vs. Lane, supra, nor any of the 
cases cited therein, including Minnesota vs. Lane, 247 U. S. 
243. 
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Hall vs. Lane, supra, does not overrule Hoglund vs. 
Lane, 44 App. D. C. 310, for Lane vs. Newton, affirming 
Hoglund vs. Lane, is decided at a later date than Hall vs. 
Lane. 

In Minnesota vs. Lane, supra, the Supreme Court par¬ 
ticularly shows that Lane vs. Watts, supra, was correctly 
decided so that Minnesota vs. Lane does not overrule Lane 
vs. Watts. 

In Hall vs. Lane, supra, the petitioner was adjudged not 
entitled to a writ of injunction (all he showed was a conflict 
in the Department between two homestead claimants): 

“There is nothing in the record which diffcmitiatcs 
this case from any other in which a party has been 
unsuccessful before the Interior Department. If Hall 
has a right to a writ of mandamus in this case, then 
every defeated litigant before the Department woul ' 
have a like right. And if we admit that he would, it 
must be on the assumption that this Court has the 
power to review the decisions of the Secretary of the 
Interior upon an application for such a writ. But it 
does not possess that power, for it is familiar law 
that ‘The writ (of mandamus) never can be used as 
a substitute for a writ of error.’ Riverside Oil Co. 
vs. Hitchcock, supra.” 

It, therefore, follows that Hall must in that part of the 
opinion first quoted seek his remedy elsewhere. If he loses 
ultimately in the Department, by the issuance of a patent 
to another, then he can sue in the courts. There was no 
statute as here, specifically directing patent be issued to 
Hall. 

There is no case cited, and none we can find, where this 
Court has held that although the petitioner is entitled to 
have the Secretary issue him a patent by express direction 
of Congress and that duty is ministerial, but that this Court 
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will not issue a writ because some other Court at some 
other time might also try the same issues. 

In Newton vs. Lane, 47 Wash. Law Rep. 278, the re¬ 
spondents urged that this Court should not allow the; man¬ 
damus suit to continue here because cancellation proceed¬ 
ings were then pending in the “Court of vicinage,” the 
United States Court for the Western District of Washing¬ 
ton. This Court said that such suit could be brought as 
well after patent as before, and that that was the intent of 
the law. Congress had not conferred the jurisdiction upon 
the Secretary to protect the United States after the bar of 
the proviso had fallen short was committed to the Courts. 
That this Court therefore would compel the issuance of 
patent. .] 

Here is merely another unfounded assertion that th6 Sec¬ 
retary is not subject to control if by any possibility it is 
conceivable that his acts beyond his authority can be un¬ 
done at a later time and place. 

At no later time and no other place, however, can Mc¬ 
Donald get what the law awards him, to wit: the patent 
itself from the Land Department itself. 

CONCLUSION 

The foregoing shows clearly that McDonald has fully 
complied with the law; defeated his opponents finally; re¬ 
ceived his final receipt cleanly; and that the Government 
and his opponents lost the right to challenge the issuance of 
his patent two years thereafter by a long drawn out quasi 
procedure resulting in a Commissioner’s order for a Gov¬ 
ernment contest too late to prevent the bar of the Proviso. 

That both under the decisions of the Department, of this 
Court and of other tribunals the duty of issuing patent to 
an entry confirmed by the Proviso is purely ministerial and 
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no jurisdiction remains to order the hearing, cancel the entry 
and to issue patent to another; that to take any other steps 
than to issue a patent, resulting in a hearing, cancellation 
and issuance of patent to another, render these steps void, 
without legal effect, and beyond the jurisdiction of the Sec¬ 
retary and in defiance of the will of Congress. 

If, in this case, the Proviso be interpreted to mean that 
McDonald must sue in the courts of Washington for the 
relief given him by the Proviso, places the Proviso within 
the mass of the discretionary laws in the body of the Gen¬ 
eral Land Laws. Every person defeated before the Land 
Department has the right to bring suit in the courts of 
vicinage. However, the Proviso gives something more, it 
gives the right to demand the patent specifically by the en- 
tryman, which right can be enforced in this Court. 

Since the Proviso bars both the Government and adverse 
claimants from objecting to the issuance of patent where 
the entry is confirmed, the entryman is entitled to something 
more than the right to sue, after patent issues. He is en¬ 
titled to a decree if the Secretary refuses to issue the patent 
to compel him to do so. 

Respectfully submitted, 

CHARLES R. PIERCE, 
Attorney for Appellants. 
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IN THE COURT OF APPEALS OF THE DIS¬ 
TRICT OF COLUMBIA. 
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October Term, 191-9. 

i 

• • ( I... .■ 

^ mmmmm 

United States ex rel. Dan C. Mc-^| 

Donald, et al., Appellants, No. 3311. 

v. J-Special Calen- 

Franklin K. Lane, Secretary of dar No. 11. 
the Interior, et al. J 

BRIEF FOB APPELLEES. 

The appellants, hereinafter called the relators, 
filed a petition for a writ of mandamus to compel 
the Secretary of the Interior to expunge certain 
notations on relators’ final certificates and receipt 
for certain land, indicating cancellation thereof in 
pursuance of a judgment rendered by the Land De¬ 
partment; to recall and revoke all adverse action 
taken against relators’ entry; and to issue a patent 
to the relators for the land in controversy. The 
appellees filed their answer in return to the rule to 
show cause. The relators thereupon filed a lengthy 
replication and the appellees demurred thereto on 
two grounds: (a) That the answ T er alleged and the 
replication did not deny that the Secretary had held 
and determined, when relators’ case was before 

(i) 
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him for decision, that as matter of fact and law a 
good and sufficient protest within the meaning of 
section 7 of the act of March 3, 1891, had been filed 
and was pending at the lapse of two years from date 
of receiver’s receipt upon final entry, which determi¬ 
nation was exclusively within his jurisdiction to 
make, and, involving judgment and discretion, was 
not renewable; and (6) that as further appears, 
undeniably, upon the face of the pleadings, the rela¬ 
tors have the usual and ordinary remedy, if the 
Land Department has committed any error of law 
to their prejudice, in a suit against the Govern¬ 
ment’s patentees after issuance of patent. 

The case was argued and submitted on this de¬ 
murrer. The demurrer was sustained by the trial 
court and the petition was dismissed. The case 
comes here on an appeal from that judgment. The 
relators make no particular assignment of error, con¬ 
tenting themselves with the statement that the court 
erred in sustaining >he demurrer, in discharging the 
rule, and in entering judgment for respondents. 
(Record, p. 18.) 

STATEMENT OF FACTS. 

It is already apparent that this is another “pro¬ 
viso” case, involving, before the Land Department, 
the question as to whether a “protest” was pending 
against relators’ entry at the lapse of two years from 
date of receiver’s receipt upon final entry. 

John H. McDonald, the father of relators, made 
settlement on the SW. £, sec. 8, T. 40 N., R. 29 E., 
State of Washington, May 1 , 1901, according to the 
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bill. (Record, p. 2.) This entry was involved in 
litigation before the Department between McDonald 
and people who were claiming it as a townsite (Rec¬ 
ord, p. 8) and culminated in favor of McDonald, 
March 27, 1909. April 29, 1909, McDonald made 
entry (Record, p. 2). September 1, 1909, final re¬ 
ceipt issued (Record, p. 2). Thereafter there were 
other proceedings resulting in a judgment rendered 
by the Secretary February 16, 1915. It was found 
that during all the period of the life of McDonald’s 
entry, the SE. \ SW. £ had been occupied as a town- 
site for trade and business (Record, p. 6). May 3, 
1915, the entry was canceled as to the 40 acres here 
involved, and on May 26, 1915, patent issued to 
McDonald for the remaining 120 acres (Record, 
p. 12). Thereafter McDonald died leaving these 
relators as his heirs. 

The 40 acres thus excluded, i. e., the SE. \ of the 
quarter section, constitute the land in controversy. 
After the cancellation of the entry as to this tract, 
the Judge of the Superior Court for the county in 
which the land is situated filed a formal townsite 
application, under sections 2387-2393, Revised Stat¬ 
utes, for the benefit of the townsite of Molson. 
(Record, p. 7.) One McPherson, as McDonald’s 
attorney, protested against this application, contend¬ 
ing that the entry had been confirmed to McDonald 
under the terms of the proviso to section 7 of the act 
cf March 3, 1891. The point was considered and at 
least four decisions were rendered by the Land 
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Department, in which it was held that there was a 
good and sufficient protest pending against the entry 
at the lapse of the statutory two years. (Record, 
pp. 7 and 13.) 

The facts before the Department in thus considering 
and determining whether or not a timely protest or 
or contest following the statute had been filed—and 
the same facts are before the court—are shown by 
the answer (Record, pp. 5 and 6) and are nowhere 
as facts denied in the replication, which merely 
negatives (Record, p. 8) “any and all allegations 
* * * that on September 1,1911, * * * there 
were pending contests or protests against the home¬ 
stead entry of the said John H. McDonald.” In 
other words, any conclusion that certain documents 
were contests or protests pending against the entry 
September 1, 1911 (two years from the date of 
receipt in 1909), is denied, but the facts as facts are 
not controverted, and can not be, as they are all 
parts of the official record in the Land Department. 

What were the facts? 

After McDonald had published notice of his inten¬ 
tion to make final proof, one Odell on August 9, 
1909, filed an affidavit of protest against the allow¬ 
ance of the proof, charging, among other things, 
that the land or a portion thereof had been occupied 
for purposes of trade and business before and dur¬ 
ing McDonald’s settlement and entry. The final 
receipt, dated September 1 , 1909, on which relators 
rely, was issued by the local officers, as reported 
by them, “over the attached protest,” to wit, 
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the Odell affidavit. McDonald took his receipt 
“over the attached protest.” His right was chal¬ 
lenged from the start. But this is not all. On May- 
13, 1910, well within the two years, one Kohrdt 


charg- 


filed his affidavit of contest against the entry, 
ing, among other things, that the land covered by 
McDonald’s entry was occupied for trade and busi¬ 
ness before and during the period of said settlement 
and entry. Again, one Potter and other residents 
of the town site of Molson, on May 17, 1910, filed 
their affidavit of contest against the McDonald en¬ 
try, the charges including that above specifically 
mentioned—a fact which if true would defeat the 
entry; for a homestead entry can not be made upon 
land actually used for trade and commerce. Thus, 
McDonald took his receipt subject to a protest, which 
within nine months was followed by two contests, 
initiated not by the Government but by townsite 
occupants who supported their charges by affidavits 
(Record, p. 5.) McDonald came before the Secretary 
and moved to dismiss these contests and protest (Rec¬ 
ord, p. 5). In his replication (Record, p. 10) relators 
speak of this as moving “for the dismissal of certain 
documents found by them in the record.” This ^lip of 
speech shows the disingenuousness of that pleading; 
one does “move” the “dismissal” of proceedings, but 
hardlv of documents which he wishes to have stricken 

V j 

or taken from the files. On October 20, 1910, the 
Secretary denied this motion (Record, p. 5) ; and 
ordered a thorough investigation by a special agent, 
notice being given to McDonald with opportunity to 
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him to produce such witnesses and evidence as he 
saw fit. It is not difficult to understand whv this 
was done. According to relators’ own showing 
(Record, p. 8) the case between the townsite 
people and McDonald has been the subject of twenty 
formal decisions. The record does not recite what 
these were; but it does show that the decision last 
before the making of final proof had been favorable 
to McDonald and against town-site claimants. The 
allegation in these affidavits indicated that the 
Department had been imposed upon. Before any 
further litigation was indulged, the Department 
wanted these charges independently investigated. 
Such investigation was made, resulting in a report 
by the Chief of Field Division, June 19, 1911, reduc¬ 
ing the charges to four counts on which he recom¬ 
mended that McDonald should be brought to bar 
(Record, p. 6). These were not new charges, but 
those charges contained in the contest affidavits 
which the investigation had shown to be not without 
merit. Even then McDonald appeared, protesting 
that the investigation had been unfair to him in that 
the special agent had failed to take the testimony of 
certain witnesses favorable to him, and asked for a 
new investigation. This was denied, McDonald being 
informed that he could produce this evidence at a 
hearing on the four charges. The charges were all 
contained in the Odell, Potter, and Kohrdt charges 
and any one of them, if true, would defeat the entry. 
Formal hearing thereon was ordered November 20, 
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1911. The Commissioner of the General Land Office 
made a ruling merging the Kohrdt contest of May 17, 
1910, in the consolidated charges. 

As the court has already been advised, the hearing 
resulted in the cancellation of 40 acres of the entry 
on the ground that that part of McDonald’s 160-acre 
entry, before and during his settlement and entry, 
Had been occupied for trade and business. 

On November 5, 1914, in a motion for rehearing 
on the Secretary’s decision affirming the judgment of 
the Commissioner, McDonald, for the first time, ad¬ 
vanced the contention that the proceeding was barred 
by the terms of the proviso. (Record, p. 6.) 

February 16, 1915, the Secretary rendered his deci¬ 
sion on this point, holding and deciding that a good 
and sufficient protest within the meaning of the act 
of March 3, 1891, as defined even in the case of Jacob 
A. Harris (43 L. D., 611) had been filed, was pending 
at the lapse of the statutory two years, and that the 
action was therefore not barred. (Record, p. 6.) That 
decision was adhered to on petition for the exercise 
of supervisory authority. In four decisions (Record, 
p. 7) the Secretary has determined that a good and 
sufficient protest had been filed and was pending at 
the lapse of two years from the date of receiver’s 
receipt. 

Another fact which the pleadings show is that 
this 40-aCre tract is occupied by townsite claimants, 
applicants through the Judge of the local Superior 
Court for patent. Revised Statutes, sections 2387- 

151250-19-3 
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2393. Thus this controversy is not between the 
relators and the appellees alone. The result of a 
mandamus as prayed would affect not the interests 
of the appellees, beyond the desire to administer the 
laws confided to them in this case and to do justice 
to claimants, but the immediate interests of people 
on the land seeking the Government’s patent under 
the townsite laws. 

ARGUMENT. 

We urge here, as we did below, two reasons why 
the writ of mandamus should not be granted: 

1. The Secretary’s judgment that there was a good 
and sufficient protest pending is not properly a sub¬ 
ject for review in a direct proceeding against him, 
for that purpose, in the courts. 

2. The appropriate time and forum in which to 
seek such a review is hereafter, in a suit involving 
patent issued to the townsite claimants, in a court 
of the vicinage, and against the Government’s 
patentees. 

There are two decisions of this court which settle 
both points: (1) Fisher v. U. S. ex rel. Grand Rapids 
Timber Co., 38 App., D. C., 436; and (2) U. S. ex rel. 
Verdine Hall v. Lane, 47 Wash. Law Kep., 50. 


The appellant relies upon Lane v. Hoglund, 244 
U. S., 174. But this case is not ruled by’ that de¬ 
cision in our opinion. If it be in point, however, 
then judgment below should be affirmed for this 


reason: 
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The Hoglund case judicially sanctions and applies 
the departmental decision in the Harris case, supra. 
In the Hoglund case, as the court will recall, the 
Secretary had never passed upon the question as to 
whether or not there was a protest in that case; he 
said it did not make any difference r whether there 
was or was not one. But in the trial of the suit we 
sought to sustain the Secretary’s jurisdiction by 
maintaining that there was a protest. The protest 
on which we relied was an adverse report, timely 
made, by a forest officer. But the Commissioner 
took no action on that protest until after the lapse 
of the statutory two years. Now, the Department 
in the Harris case had distinguished between a 
Government protest and a private contest or protest. 
It had ruled that a contest or protest must be “a 
proceeding sufficient, in itself, to place the entryman 
on his defense or to require of him a showing of 
material fact, when served with notice thereof, in 
conformity with the well-established practice of the 
Department; and, such a proceeding will be con¬ 
sidered as pending from the moment at which the 
affidavit is filed, in the case of a private contest or 
protest, or upon which the Commissioner of the General 
Land Office, on ‘behalf of the Government, requires 
something to be done by the entryman or directs a 
hearing on a specific charge.” This part of the 
decision was quoted by this court in Hoglund v. 
Lane, 44 App. D. C., 310, 314. You held that this 
interpretation of the Act was correct. And foUow- 
ing the above excerpt, the Department, in the Harris 
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case held that date of the issuance and service of 
notice was immaterial. 

In other words, a private protest or contest is 
started and is pending from the moment the affidavit 
is filed, and not from the date on which the notice 
may be issued or served; while in the case of a 
Government protest, i. e., a protest filed by some 
Government officer, the proceeding is not initiated 
until the Commissioner acts thereon, requiring some 
showing or directing some hearing. This distinction 
finds its explanation in the fact that the protesting 
officer is a subordinate officer, without any private 
interest. He is under the supervision of his superior. 
It is for the superior officer, the Commissioner, to 
determine whether, on the report of his subordinate, 
something should be required of the entryman. But 
over the private protestant or contestant he has no 
such supervisory authority. The private party is a 
litigant and the Land Office is a court wherein the 
litigation thus started must be settled. 

The relators would have this court think that there 
is nothing in this case except a report of a special 
agent filed in 1911 on which a hearing was not ordered 
until November, after the two years had expired in 
September. They desire to ignore, and to have the 
court ignore, the fact that the hearing ordered was 
the result of the private contests and protest timely 
filed, after there had been an investigation resulting 
in the shaping of the charges into concrete form. The 
facts as set forth in the answer and not denied in the 
replication show that within the two-year period 



after issue of receiver’s receipt two affidavits of con 
test, either one charging facts which if true would 
defeat the entry, were filed by private parties. 
These charges were consolidated and reduced to four 
counts. The Commissioner specifically ruled that the 
Kohrdt contest was merged in the proceeding on which 
hearing was had when that point came up in the 
course of this litigation in the Land Department. 
Now, here is a dilemma: Either these 'private contests 
were merged and hearing resulting in the action com¬ 
plained of was had, disposing of those contests, as we 
hold to be the case, or there has never been a hearing on 
or disposition of those private contests and they are 
stilt pending. 

In either case, the relators fail in making out a case 
for mandamus by bringing themselves within the rule 
in the Hoglund case. 

But it is our contention that the Hoglund decision 
is not to be applied to the case at bar; for that would 
be going into the merits of the controversy as it was 
framed in the proceeding before the Secretary and 
would require of this court the review of a matter 
concerning which, in administering the public lands, 
the Secretary was called upon to perform judicial 
functions involving necessarily the exercise of dis 
cretion. It matters not that even such a review 
would result in approval of the Secretary’s decision 
on the point. Right or wrong, that is not an issue 
now for the determination of that question; the 
question is reserved for another action in another 
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court after issuance of patent to the townsite appli¬ 
cants. 

The answer shows and the replication nowhere trav¬ 
erses the fact that the question as to whether or not a 
protest or contest was pending at the lapse of two 
years from the date of receiver’s receipt arose and 
was decided by the Secretary several times when this 
case was before the Land Department. True, the 
relators in their replication deny that there was such 
protest; but that is the assertion of a conclusion. 
It attacks the correctness of the Secretary’s decision, 
but it does not deny the fact that he rendered a 
decision on that point. 

The case therefore comes squarely within the ruling 
in Fisher v. U. S. ex rel. Grand Rapids Timber Co ., 
supra, in which this court followed and applied the 
decision of the Supreme Court in Ness v. Fisher, 
223 U. S., 663. The Hoglund case on which relators 
rely, in itself distinguishes the two cases. On p. 312, 
vou said: 

We are not estopped to construe the act 
by a departmental construction of it in this 
case. 

In the Hoglund case, the Secretary had not con¬ 
strued the act in which the proviso appears. He 
had made no ruling or finding that there was a 
pending protest or contest. In this case as well as 
in the Grand Rapids Timber Co. case, the Secretary 
did construe the act and apply it to certain facts 
which he found in the record. In this case the 
Secretary in construing it applied the ruling in the 


Harris case to the facts existent in this case and 
found and determined, as a fact upon which his 
jurisdiction depended, that measured by the Harris 
case itself his jurisdiction in this case was not barred 
by the absence of a pending contest or protest. 

The Grand Rapids Timber Co. decision was based 
on the decision in the Ness case. The principle of 
the Ness case has been recently reaffirmed and 
applied by the Supreme Court in another case in 
which the judgment and opinion of this court were 
affirmed. U. S. ex. rel. Alaska Smokeless Coal Co. v. 
Lane, decided at this term, November 10, 1919. 
In part the court said: 

In Riverside Oil Co. v. Hitchcock, 190 U. S. 
1316, it was said that Congress has constituted 
the Land Department the administrator of the 
public land and for the discharge of the duty 
invested it with judicial functions which are 
not subject to review by injunction or man¬ 
damus. This was repeated and applied in 
Ness v. Fisher, 223 U. S. 663. 

* * * It would extend the opinion too 
much to trace through the ingenuity of 
counsel's reasoning in a very long brief, and 
the citation and analysis of many cases, the 
distinction they rely on—that is, the distinc¬ 
tion between formal and discretionary action. 
Undoubtedly there is that distinction. Lane 
v. Hoglund, 244 U. S. 174. But where there 
is discretion, as we think there is in this case, 
even though the conclusion be disputable, it 
is impregnable to mandamus. Riverside Oil 
Co. v. Hitchcock and Ness v. Fisher, supra\ 


“Impregnable to mandamus.” Why shouldn’t it 
be? Some seem to harbor the notion that the Land 
Department is the place where one registers his appli¬ 
cation for what he wants of the Public domain and 
where the Secretary stands, rubber stamp in hand, 
to O. K. the application provided it is in proper form. 
If the Secretary ventures to decide any point against 
the applicant, let him run over to court and secure a 
rule requiring the Secretary to show cause why he 
should not be mandamused or enjoined. Let any 
one of several judges decide the law; it is enough 
that the Secretary’s possession of the rubber stamp 
is not disturbed. 

If it were the law that the Secretary may be 
directly reviewed, as is sought in this case, the courts 
of this District could be kept tolerably busy. If he 
can be brought to court and compelled to explain 
why he decided one case a certain way, why can he 
not be brought to bar in every case? Where will 
the line be drawn? He must exercise discretion in 
applying law to facts as much as he is required to 
exercise discretion in finding the facts. The line 
can not be drawn between questions of fact and 
questions of law. Often they coalesce. 

The true rule is that the line falls between matters 
involving discretion and matters that do not involve 
any discretion. The one is a judicial function, the 
other purely ministerial. There can be no judicial 
function to perform unless there is jurisdiction. If 
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there be no jurisdiction, naught remains but a minis¬ 
terial duty. Such situations were found in Lane v. 
Watts, 234 U. S., 525, and the Hoglund case. Or 
where the law and facts are too clear to admit any 
alternative action; like Santa Fe Pacific Ry. Co. v. 
Lane, 244 U. S., 492, and Roberts v. U. S., 176 U. S., 
221. But where there is a question which must be 
determined and where there is any room for the 
exercise of discretion in disposing of the question, 
the courts must wait until the matter is disposed of 
by the Interior Department. This does not mean 
merely rendering a decision for or against one of the 
parties. The decision is but a step. The matter is 
not disposed of until the last act, in accordance with 
that decision, is performed—the last act necessary 
to pass title out of the United States and beyond the 
jurisdiction of the Land Department. The Supreme 
Court in Bockfinger v. Foster, 190 U. S., 116 thus 
expresses it: 

Both the Wilcox and Schurz cases recognize 
the principle that after the title to public 
lands has passed from the United States, 
that is, after the Land Department has performed 
the last act in the series necessary to pass the 
title of the Government, the courts will, as 
between parties asserting conflicting rights in 
such lands, determine, by appropriate judicial 
proceedings which of the parties has the better 
right. But those cases equally recognize the 
principle that the courts will not interfere 
with the Land Department in its control 
and disposal of the public lands, under the 



legislation of Congress, so long as the tide in 
any essential sense remains in the United 
States. 

On June 9, 1919, the Supreme Court decided the 
case of Northern Pacific Ry. Co. v. McComas. In 
that case it was said: 

Instead, the full title was in the United 
States, and all existing claims to them, arising 
under the land grants and other public land 
laws, were pending in the Land Department, 
whose officers were specially charged by law 
with their examination and determination, 
and with the disposal of the title accordingly. 
It is settled that in such a situation the courts 
may not take up the adjudication of the pend¬ 
ing claims, but must await the decision of the 
land officers and the issue of patents in regular 
course. 

So where there is discretion, even though the 
conclusion is disputable, the action is “impregnable 
to mandamus ”; and, for the same reason, to injunc¬ 
tion. In other words, as we have ofttimes expressed 
it, the Secretary’s exercise of a judicial function is 
not subject to review in court in a direct proceeding 
against him; by “direct proceeding” meaning man¬ 
damus or injunction, the two favorite modes of 
attempting to transfer a controversy before the Land 
Department to the courts. 

And there is no reason why this should not be the 
rule because, after the Secretary has finally disposed 
of the matter, after the title of the Government has 
been transferred to a party (thus eliminating the 
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question of suit against the United States), the party 
asserting a right in the land in conflict with such 
disposition of the title, has a right to go into a court 
where the land is situate in a suit whereto the person 
with the Government’s patent is made a party, and 
there litigate to his heart’s content the question 
decided against him by the Secretary. The courts 
are then utterly free to decide the points: of law 
passed upon by the Secretary and are in no way 
bound by his construction of law however much they 
may be on questions of fact determined ‘‘in the 
absence of fraud or imposition.” (Heath v. Wallace, 
138 U. S., 573.) 

This is as it should be. It is in harmony with the 
essentials of justice. Where the suit is a direct at¬ 
tack on the Secretary, only one interested party is 
present. The nominal defendant, the Secretary, 
has no interest in the subject matter of the suit other 
than a judge has in a decision of his which is under¬ 
going attack. The United States as the owner of the 
land is not a party to the suit, and that is a very 
weighty objection in itself to the maintenance of 
most of the litigation against the Secretary. And 
frequently, as in the case at bar, there is anpther 
party with an interest even more intimate th an that 
of the plaintiff according to the Secretary’s adjudica¬ 
tion, w T ho is not a party and who can not be heard. 
But where the suit is between the vitally interested 
parties having for its object the determination hs to 
which is in law entitled to the patent that has been 
3 ssued, all the objections to direct review dissipate 



and the cause is finally determined where it ought to 
be—between the parties asserting claim to the 
patent. 

Take the case at bar: The McDonald claim em¬ 
braced 160 acres of land; the Department decided 
that McDonald was entitled to 120 acres and gave 
him a patent therefor; it decided not only that he was 
not entitled to patent for the other 40 acres, but de- 
cided that other parties are entitled to patent under 
the townsite laws for that tract. Where are these 
parties with so vital an interest? They are not in 
this court with opportunity to present their side of the 
case. The McDonalds are here, and if the court de¬ 
cides in their favor, a patent is to be issued to them. 
The order of the court to the Secretarv would amount 
to this: “Take this land which you claim still belongs 
to the United States, and which the townsite appli¬ 
cants claim and which vou have decided in a matter 
as between the relators and those applicants to be¬ 
long to the latter, and give the legal title to the re¬ 
lators, notwithstanding the fact that we have heard 
neither the United States nor the townsite claimants 
in this cause, to which they were not and could not be 
made parties, entitled to be heard.” 

The rule to which all this argument leads is that 
announced by this court in U. S. ex rel. HaU v. Lane, 
47 Wash. Law Rep., 50. W r e shall paraphrase a part 
of that decision to make it speak the words that 
should determine this case: 

There is another reason why the appellants 
have no standing in court. If McDonald’s 
claim is sound they can, as soon as a patent 
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has been issued to the Molson townsite appli-' 
cants, bring a suit in equity to have the title 
impressed with a trust in their favor. In such 
a suit the townsite claimants would be a party 
and could defend their rights, if they have any, 
something which they may not do in the pres¬ 
ent case. The only question involved would 
be one of law. The McDonalds would be at 
no disadvantage in presenting their claim by 
reason of the fact that the Molson towusite 
claimants held the patent. Every right which 
they here assert could be fully guarded in that 
suit. 

Therein you followed Litchfield v. Register and Re¬ 
ceiver, 9 Wall., 575, and Minnesota v. Lane, 247 U. S., 
243. Well-advised counsel anticipated your decision 
in the Hall case long ago. There was a suit brought 
as here, to enjoin the Secretary from issuing a patent 
to one Hall on the ground that the plaintiff’s entiy 
had been confirmed to him under the terms of this 
same proviso. Equity 32,963, Geo. L. Neff v. Lane. 
Counsel decided to dismiss that suit and await the 
issuance of patent to Hall. Then a suit was brought 
against the patent, the Neff interest passing to one 
Gildner. What happened is related in Gildner v. Hall, 
227 Fed., 704. If the Secretary has erred as matter 
of law in this case, what happened in Gildner v. Hall 
may happen again. The point is that the determina¬ 
tion of that question can appropriately be made only 
in a suit by the relators against the Government’s 
patent. 
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CONCLUSION. 

Since the foregoing was written, the appellants’ 
brief has been filed, and we have had the pleasure 
of reading it. It suggests, in conclusion, two points 
not hereinbefore covered. 

(1) We have made no contention arising from 
the fact that a patent has been issued to the Molson 
townsite since the court below refused a mandamus. 
We do not claim that it has any determinative 
effect upon this action or that it even makes the 
case moot. The designation of record (p. 17) shows 
that the petition herein is a substituted petition. The 
action was commenced in January, 1918, on a 
petition failing to meet a requirement of the law— 
to which we called counsel’s attention. There 
was a delav of some five months before the new 

•S 

petition was filed. There w T as no trial until nearly 
a year later—May, 1919. The townsite applica¬ 
tion had been pending about four years. No cer¬ 
tificate had been issued. In other words, the 
townsite applicants had no assurance that even 
independent of the McDonald claim as between 
themselves and the United States their rights micht 
eventually be recognized. Citizens were getting 
impatient and despair was greatly affecting all 
enterprise. Procrastination was marking, and has 
marked, every step in the present litigation with 
a view, as we have thought, of wearing out and 
destroying the town. The record will show that 
time to file transcript was twice extended. (Record, 
pp. 16, 17.) After the lower court had passed upon 
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the merits of the petition, at the request of counsel 
for the townsite claimants, the Commissioner of the 
General Land Office was authorized to issue a cer¬ 
tificate on the application of the Superior Court 
Judge. This would have the effect of assuring 
status as between the townsite and the Government 
and in no way would affect the alleged rights of the 
appellants. The certificate was issued. But in¬ 
advertently it was taken up in course of business 
and was passed to patent before the Secretary’s 
office was advised. We had no intention of bring¬ 
ing this to the notice of the court, fully aware of 
the fact that it does not render the case moot, 
although the fact emphasizes one of our points: 
There is now a proper defendant with an outstand¬ 
ing patent against whom relators may proceed in 
an ordinary suit to charge that patent with a trust 
in their favor; hence they do not need the extra¬ 
ordinary relief to afford which the writ of mandamus 
is provided. Appellant, bringing this feature into 
the case in his brief, has opened the way for this 
observation. 

(2) The other point to be noticed is this: On page 
30 et seq. of his brief, he urges that in certain cases the 
decisions of the Secretary have not governed the 
court in disposing of the Secretary’s contentions. 
He mentions Lane v. Watts, Noble v. Union River 
Logging Co., McBride v. Schurz, Ballinger v. Frost, 
Garfield v. Goldsby, Hoglund v. Lane, and Newton v. 
Lane. The Goldsby case involved merely due proc- 







ess of law, the Hoglund case did not involve any 
decision rendered by the Secretary as to the existence 
of a protest and in the Newton case the Secretary had 
held that there was no protest. The Frost case in¬ 
volved the withholding of a patent all but delivered 
for reasons coming into existence after the Indian’s 
title had become final. The Schurz case involved 
refusal to deliver a patent which had been recorded— 
title passing by recordation. The Noble case involved 
the question as to whether after approval of a map 
of location operating to pass title one Secretary 
could review another as to the facts leading to the 
approval. The Watts case involved the question as 
to whether by the doing of certain things in a case 
where the law did not provide for issuance of patents, 
title passed out of the United States to the claimants. 
Of all these, the Schurz, Noble, and Watts cases alone 
are enlightening on the point sought to be made by 
the appellant; i. e., that the courts have reviewed the 
Secretary on jurisdictional points. So they have on 
broad open points of law: as, Does title pass by 
recordation or delivery of a patent for public land 
(Schurz case)? Has a succeeding. Secretary any 
jurisdiction to revoke an adjudication of a former 
Secretary after that adjudication had been followed 
by an act confessedly final, which passed title (Noble 
case)? Or where an act makes no provision as to 
patent or other muniment, by the doing of what 
particular acts does title pass (Watts case) ? Reduced 
to a short expression, the courts have acted on views 
other than those of the Secretary when the question 
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is whether, as matter of law, a certain act passes 
title. 


But in the case at bar there is no such question. 
It is clearly settled that a pending protest or contest 
will defeat passing of title under the proviso. Here 
the Secretary has not decided that it is immaterial 
whether there was or was not a protest as he did in 
the Hoglund case. He has accepted the law—no 
dispute about that—and he has determined, apply¬ 
ing that law as defined by the courts, that as matter 
of fact there was a pending proceeding defeating 
confirmation in this case. That is the point on which 
the court, following the Grand Rapids Timber Co. 
case, will not review him. Some one in every case 
involving the proviso must decide whether or not 


there was a pending protest or contest. That some 
one is the head of the Land Department. There is 
no provision for appeal from his decision, tp the 
courts. But after he has acted on his finding and 
on his view, both involving the exercise of discretion 
in each case as it singly arises, the courts may act 
as in the GUdner case, supra, and decide whether as 
matter of law the plaintiff or defendant is entitled to 
the benefit of an issued patent. 

j • 

We submit that the judgment below should be 
affirmed. 
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Charles D. Mahaffie,. 


Solicitor. 
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C. Edward Wright, 
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